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INTRODUCTION 

Since late 1960's there has been an ongoing debate among proponents of 
c on t inu ing deregulat ion, regulatory re form and re-regulat ion. Since the impac t 
of deregulat ion on the overall economy is more d i f f icul t to ascerta in, i t is not 
easy to assess the successes and fai lures of deregulat ion. 

Understood most broadly, as government in tervent ion i n social act iv i ty , 
regulat ion is pervasive, embrac ing the entire array of c r im ina l , to r t , contract , 
property, labor, securities, ant i t rust , and environmental controls. 1 Deregulation, i n 
th i s sense, is commonly unders tood as the removal or the r educ t i on of 
comprehensive controls over pa r t i cu la r industr ies . 

For many decades, the federal government has regulated the prices and 
the condi t ions for entry i n cer ta in sectors of the U.S. economy. Th is type of 
regu la t ion , often called "economic regulat ion , " was broadly appl ied to the 
energy, t ranspor ta t i on , communica t i ons , and f inanc ia l sectors of the economy. 
Whatever h is tor i ca l purposes regulat ion may have served i n the past especially 
i n the field of economy, i n present day, there is a growing consensus that , i n 
pa r t i cu l a r sectors, excessive types of regulat ion no longer serve the interests of 
na t i ona l economies. Indeed, over the last several years, i n some areas, a 
subs tan t i a l pa r t of economic regulat ion has been relaxed or e l im ina ted . 2 

Deregulat ion emanated f rom the perceived " fa i lure of the government 
r e gu la t i on " 3 and the value placed on the efficacy of free markets . As R ichard 
Posner emphasized; 

* Asst. Prof. Dr., Istanbul Univesity, Law School. 
1 Richard Posner, The Effects of Deregulation on Competition, The Experience of the 

United States, 23 Fordham I n t l L.J. 7 (2000). 
2 However, in some cases, the apparent supplanting of administrative activity has been 

more a matter of aspiration than reality. Deregulation efforts in these sectors have not 
led to a real diminution of regulatory activity. Moreover, the results of deregulation 
experiences regarding financial markets in the US point to the fact that, a seat should 
always be allocated for governmental intervention. Therefore, we are now globally 
facing the prospect of a hybrid system that resembles to a free market, but inevitably 
involves the control and intervention of the government when i t is necessary. 

3 While proponents of regulation often point to "market failure," proponents of 
deregulation point to "regulatory failure" as a justification for the market approach 
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"What ma in l y happened is t ha t regulat ion broke down; i t was a 
microcosm of the breakdown of the Soviet Union 's command-and-cont ro l 
economy. A comb ina t i on of in f la t ion i n the 1970s and accelerating 
technological change favorable to compet i t ion b rough t about a s i tua t i on i n 
w h i c h regulat ion no longer satisfied the needs of key interest groups, whe ther 
of regulated f i rms or customers . " 4 

This s tudy w i l l t r y to weave a synthesis , on a comparat ive basis, f rom the 
ex ist ing stock of knowledge about regulat ion and deregulat ion processes of the 
US A i r l ine Indus t ry . I t w i l l briefly reveal the h is tory of a i r l ine deregulat ion and 
the incentives favoring i t . Th is w i l l make i t easier to expla in the s ta tutory , 
technological , and ideological changes d r i v ing the movement towards 
deregulat ion. 

I . R E G U L A T I O N E R A 

Since the a i r l ine i n d u s t r y was perceived as hav ing a t remendous 
potent ia l effect on the economy, the government has been active i n the g r ow th 
of the Amer i can a ir l ine i n d u s t r y . 5 A l though the federal government 's f i rst m i n o r 
a t t empt at regulat ing the a i r l ine i n d u s t r y 6 occurred i n 1918 , 7 the age of a ir l ine 
regulat ion essential ly began i n 1938 w i t h the Civ i l Aeronaut ics Act of 1938 
(CAA), 8 the f irst comprehensive law passed by the Un i t ed States Congress to 
regulate the air l ines i n b o t h economic and safety aspects. 

The Civ i l Aeronaut ics Act was based on the fear of cu t th r oa t and 
excessive compet i t i on and the adverse effect t ha t "Great Depression" was 
hav ing u p o n the i n d u s t r y . 9 Indeed, Congress feared i t wou ld fal l in to the same 
disastrous economic hole as the ra i l roads and motor carr iers had i n the 19 th 
and early 2 0 t h century. Hence, the goal of the Act was to achieve stabi l i ty , 
enhance safety, and ensure the g r o w t h and development of the y o u n g 
i n d u s t r y . 1 0 

because regulation suppresses innovation, denies price and quality options, 
encourages wasteful competition, produces resource misallocations, shelters and 
encourages inefficiency, and encourages a wage/price spiral. See Alfred E. Kahn, 
Transportation Deregulation... and. All That, Econ. Dev. Q. 91 , 99 (1987). 

4 Richard A. Posner, Natural Monopoly and its Regulation, (30 t h Anniversary Edition) 
CATO Institute Washington DC vi i i (1999). 

5 Paul Stephen Dempsey, The State of Airline, Airport & Aviation Industries, 2 1 Transp. 
L.J. 133 (1992). 

6 Bruce Keplinger, An Examination of Traditional Arguments on Regulation of Domestic 
Air Transport, 42 J . Air & Com. 187, 188-189 (1976). 

7 In fact, The Contract Air Mail Act of 1925 and Air Commerce Act of 1926 were the init ial 
legislations affecting airlines. 

8 Civil Aeronautics Act of 1938, ch. 601, 52 Stat. 973 (1938). 
9 Dempsey, The State, supra note 5, at 137. 
1 0 Roy Pulsifer, Introduction, Symposium Issue on Federal Economic Regulation of the 

Airlines, 41 J . Air Law & Comm. 573, 574 (1975). 
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The Act created an agency of the federal government, the Civ i l 
Aeronaut ics Au tho r i t y (CAA), 1 1 subsequent ly renamed the Civ i l Aeronaut ics 
Board (CAB). Among other th ings , the Act of 1938 author ized the agency w i t h 
broad powers to regulate the economic aspects of the indus t ry . 

The regulatory scheme called for the cont ro l of two economic areas: 

1) A i r l ine entry and exit of the market : the Act gave the CAB the power to 
contro l e n t r y 1 2 by a l lowing i t to issue certif icates of "pub l i c convenience and 
necessi ty . " 1 3 Once a carr ier served a marke t , i t o rd inar i l y cou ld not cease ser
vice unless i t received governmenta l approval to e x i t . 1 4 Moreover, the agency 
had the power of a l locat ion and ass ignment of routes. I t exercised some contro l 
over the qual i ty of serv ice. 1 5 I n add i t i on to these activit ies, carr ier safety, 
f inanc ia l and manager ia l abi l i ty , and compl iance d ispos i t ion were regulated i n 
cert i f icat ion proceedings. 

2) Fares: Air l ines were not permi t ted to set the i r own fare levels. Fares 
were s t r i c t ly regulated by the CAB, and they cou ld not be raised or lowered 
w i t h o u t its approva l . 1 6 A i r carr iers were required to file w i t h the CAB detai led 
tarif fs set t ing fo r th the i r classi f ications, rules , regulat ions, practices and 
services. The CAB had the power to require cer ta in in fo rmat i on be inc luded i n 
tarif fs and to reject tarif fs not i n conformi ty w i t h such requirements . 

Add i t i ona l contro l l ing power was also conferred to the CAB over such 
th ings as subsidies, consumer protect ion, in tercarr ie r r e l a t i onsh ips , 1 7 and the 
es tab l i shment and maintenance of a i rports and airway nav igat ional a i d s . 1 8 

Cri t ic i z ing the pervasive power of the agency, K a h n wrote t ha t "a i r l ine 
regulat ion was a regime of governmenta l carte l izat ion of an i n d u s t r y tha t was 
and w o u l d otherwise have been s t ruc tu ra l l y competit ive-- impos ing direct 
l im i ta t i ons on the permissible operat ions of the several providers and str ic t ly 

1 1 The Civil Aeronautics Act was recodified and restructured by the Federal Aviation Act 
of 1958. 

1 2 The CAB permitted no entry by new major ("trunk") carriers for decades, and approved 
only a small fraction of applications for new service by existing carriers. The reason is 
that i t sought to preserve a non-cost-based structure of fares that produced a 
patchwork of some very profitable routes and other unprofitable ones. This system was 
designed to promote air service while maintaining the financial viability of each carrier, 
but i t was incompatible with free entry and exit in the industry. See Alfred E. Kahn, 
Deregulation and Vested Interests: The Case of Airlines, in The Political Economy of 
Deregulation: Interests Groups in the Regulatory Process (Roger G. Noll and Bruce M. 
Oweneds.), AEI Studies, 155 (1983). 

1 3 Stephen G. Breyer, Regulation and Its Reform, Harvard University Press, 199 (1984). 
1 4 Robert M. Hardaway, Transportation Deregulation, (1976-1984): Turning the Tide, 14 

Transp. L.J. 101, 134 (1985-1986). 
1 5 Kahn, Deregulation and Vested Interests, supra note 12, at 145. 
1 6 Michael A. Katz, The American Experience Under the Airline Deregulation Act of 1978-

An Airline Perspective, & Hofstra Lab. L. J . 87, 88 (1988). 
1 7 Roy Pulsifer, supra note 10, at 574. 
1 8 Dempsey, The State, supra note 5, at 290. 
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proh ib i t i ng price compet i t ion among t h e m . " 1 9 However, the CAB created a 
monopol is t ic or ol igopolistic res t r i c t ion i n the a i r l ine indus t ry . I n fact, 
con f i rming Kahn , leading scholars comment tha t , the or ig ina l s t ruc ture of the 
i ndus t r y reflects the direct contrary . Competit iveness, vo lat i l i ty and complexity 
are the three character ist ics of the market . These factors d i s t ingu i sh the 
i ndus t r y f r om a n a t u r a l monopoly and make i t inappropr ia te for a compet i t ion-
res t ra in ing r e gu l a t i on . 2 0 

I I . TOWARDS D E R E G U L A T I O N 

The next forty years of regulat ion led to such stab i l i ty t ha t the marke t 
became stagnant , concentrated and began to lose prof i tabi l i ty . The CAB's 
policies d u r i n g the N ixon A d m i n i s t r a t i o n "s igni f icant ly favored the largest 
a ir l ines to the de t r iment of the smal ler ones, t h u s d iv id ing the indust r i es 
l oya l t y . 2 1 I n the early 1960s scholars, par t i cu la r l y economists, began to discuss 
the benefits and burdens of a i r l ine deregulat ion. By the mid -1970s deleterious 
economic indicators of the regulat ion began to fuel deregulatory m o m e n t u m 
w i t h i n the po l i t i ca l and academic a r ena . 2 2 

I n t ha t era, several events accumula ted to create severe f inanc ia l 
turbu lence for the indus t ry . Excessive investment i n wide-bodied a ircra f t had 
created excessive fleet capacity. Adverse weather coupled w i t h an economic 
recession tha t suppressed passenger demand, as d id a fuel crisis s t imu la t ed by 
the Arab O i l Embargo of 1 9 7 3 . 2 3 

Concurrent l y w i t h the external effects, the regulatory process itsel f 
created c ruc ia l problems such as: constra ints on the innova t i on of service 
alternatives, restr icted marke t entry and lack of competit ive pr ic ing . The CAB's 
regulatory impac t on efficiency was a major conce rn . 2 4 I n 1975, Senator 
Kennedy's subcommit tee described the i ndus t r y regulated by the CAB as a 
place where "the skies are fi l led w i t h gourmet meals and Polynesian p u b s ; 2 5 

1 9 Kahn, Alfred E. Kahn, Reforming the FCC and Its Mission: Lessons From the Airline 
Experience, 4 J . Telecomm. & High Tech. L. 43 (2005). 

2 0 Breyer, Regulation and its Reform, supra note 13, at 198-199. 
2 1 Gary J . Edles, The Strategy of Regulatory Change, 49 ICC Practitioners' J . 626, 628 

(1982). 
2 2 Douglas W. Caves et al., An Assessment of the Efficiency Effects of U.S. Airline 

Deregulation via an Internal Comparison in Public Regulation: New Perspectives on 
Institutions and Policies (ed. Elizabeth E.Bailey, the MIT Press, Cambridge, 288 (1996). 

2 3 Paul Stephen Dempsey, The Rise and Fall of the Civil Aeronautics Board - Opening 
Wide the Floodgates of Entry, 11 Transp. L.J. 91 , 102 (1979). 

2 4 Herbert D. Kelleher, Deregulation and the Troglodytes-How the Airlines Met Adam 
Smith, J . Air L. 6 Comm. 299 (1985). 

2 5 H.R. Rep. No. 1211, 95 t h Cong., 2d Sess. 3, reprinted in 1978 U.S Code Cong & Admin. 
News 3737, 3739 Because of the intensively regulated fares, airlines had no incentive 
to reduce costs. This forced them to engage in wasteful and extravagant service 
competition, offering "gourmet meals and Polynesian pubs, and culminating in the so-
called 'liquor wars' in which airlines competed by offering free liquor to customers." See 
Hardaway, supra note 14, at 138. 
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scheduled service is frequent. Yet planes fly across the cont inent fifty percent 
empty. A n d fares are 'sky h i g h . " 2 6 

A l though the impe tus towards economic deregulat ion of the air l ines had 
begun i n the m id -1970 d u r i n g the admin i s t r a t i on of President Gerald Ford, the 
movement t u r n e d to ac t ion w h e n President J i m m y Carter took office i n 1977. 
President Carter appointed Professor Alfred E. Kahn , a leading economist of the 
count ry and a s t rong advocate of deregulat ion. He inf luenced the Kennedy 
Subcommit tee intensively. K a h n crit ic ized t r ad i t i ona l CAB regu la t ion as hav ing 
(a) caused a ir fares to be considerably h igher t h a n they otherwise w o u l d be; (b) 
resulted i n a serious misa l locat ion of resources; (c) created c ruc ia l inefficiency; 
(d) discouraged innovat ive pr i c ing , and i n pa r t i cu la r to offer of a greater var iety 
of price qua l i ty opt ions, (e) created a chron ic tendency toward excess capacity 
i n the i n d u s t r y . " 2 7 

He argued tha t the character ist ic of the i n d u s t r y was not a n a t u r a l 
monopoly and there are only few economies of scale. Therefore the i ndus t r y 
could be conducive to h igh ly effective compet i t ion and the ease of potent ia l 
entry in to those i nd i v i dua l marke ts , cou ld wel l suffice to prevent monopol is t ic 
exp l o i t a t i on . 2 8 

K a h n and some other proponents of deregulat ion drew u p a policy 
sh i f t ing the focus of regulat ion f r om ensur ing the "wel l-being of the av iat ion 
indus t r y , to m a k i n g service economical ly available to more of the Amer i can 
publ ic . " Deregulat ing pr ic ing , marke t entry and routes w o u l d al low compet i t i on 
i n these areas, instead of g ran t ing automat i c prof i t to the air l ines at the 
consumers ' and investors ' expense. Hence, before the enactment of the 
deregulatory law by Congress, CAB Cha i rman , Kahn , and his staff had begun 
the process of admin is t ra t i ve ly deregu la t ing . 2 9 They s tar ted to imp lement a 
n u m b e r of revo lut ionary deregulatory ini t iat ives t h a t l iberal ized entry and 
pr ic ing . K a h n prodded the agency in to loosening some r es t r i c t i ons . 3 0 The CAB 
began to al low some entry by exist ing carr iers onto already served routes, 
followed by a g ran t of increas ing d iscret ion over fares. 3 1 Considerably 
successful results encouraged Congressed to provide a formal deregulatory 
process . 3 2 Legislators were convinced by Alfred K a h n at the CAB and by Ed
w a r d Kennedy i n the U.S. Senate tha t t h r o u g h deregulat ion and the p r i c ing 

2 6 According to a Senate subcommittee chaired by Senator Edward Kennedy, "[tjhroughout most 
of its pre-1975 history, the [CAB] systematically restrained airline management by 
denying or dismissing most applications for new routes, by refusing to allow new 
carriers to enter the truckline industry, and by discouraging experiments wi th reduced 
coach fares or deep discount fares." H.R. Rep. No. 1211, 95 t h Cong., 2d Sess. 2, 
reprinted in 1978 U.S Code Cong & Admin. News 3737, 3738. 

2 7 See Paul Stephen Dempsey, Law and Foreign Policy in International Aviation, Transnational 
Pub, 24 (1987). 

2 8 See Kahn, Reforming The FCC, supra note 19, at 44-46. 
2 9 Stephen G. Breyer, Two Models of Regulatory Reform, S.C.L. Rev. 629, 639 (1983=. 
3 0 Edles, The Strategy, supra note 2 1, at 630. 
3 1 Caves et al., supra note 22, at 288. 
3 2 Stephen G. Breyer, Antitrust, Deregulation, and the Newly Liberated Marketplace, 75 

Cal. L. Rev. 1005, 1008 (1987). 
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flexibility i t offered to the supp l y ing f i rms, there w o u l d be p roduc t innovat ion , 
increased economic efficiency, and service opt ions dictated by ac tua l consumer 
d e m a n d . 3 3 

The resul t was the Air l ines Deregulat ion Act of 1 9 7 8 , 3 4 w h i c h abrogated 
the rate set t ing au tho r i t y of the CAB, t ransferred its safety responsibi l i t ies to 
other federal agencies, and had other funct ions , powers, or dut ies of the CAB 
absorbed by var ious agencies i n the Depar tment of T ranspor ta t i on . A l l of these 
responsibi l i t ies, funct ions , powers, and dut ies of the CAB were phased out or 
t ransferred on a staggered bas i s . 3 5 

The A i r l ine Deregulat ion Act of 1978 called for a smooth t r ans i t i on f r om 
a "regulated regime to a new one, "competi t ive m a r k e t . " 3 6 The policy of the 
1978 Act reflected the change f rom a pub l i c ut i l i ty - focused i n d u s t r y to a 
competit ive marke t by prescr ib ing the a t t r i bu t i ons of the new pub l i c s tandard . 

The Act inc luded ten objectives to accompl ish the desired s t a n d a r d : 3 7 

1) encourage adequate, economic, efficient, and low-priced services; 
2) promote use of compet i t ion to provide needed air t r anspor ta t i on and 

encourage efficient and wel l -managed carr iers tha t w i l l a t t rac t cap i ta l and earn 
adequate prof i ts ; 

3) encourage a sound regulatory env i ronment ; 
4) encourage satell ite a i rpor ts ; 
5) prevent unfa i r , deceptive, predatory, or ant icompet i t ive practices; 
6) protect sma l l c o m m u n i t y service; 
7) rely on compet i t ion to provide for efficiency, innovat ion , and lower 

prices; 
8) encourage entry of new carr iers; 
9) m a i n t a i n safety as the highest pr io r i ty ; and 
10) prevent deter iorat ion i n safety procedures. 
The A i r l ine Deregulat ion Act also called for the "sunset" of the CAB on 

J a n u a r y 1, 1985, w h e n its r ema in ing responsibi l i t ies were transferred to the 
U.S. Depar tment of T r a n s p o r t a t i o n . 3 8 Those p r imar i l y involved the regulat ion of 
i n t e rna t i ona l routes and rates, sma l l c o m m u n i t y subsidies, and mergers. The 
latter was transferred f rom DOT to the U.S. Depar tment of Just ice i n 1989. 

Deregulat ion had been opposed by most of the a i r l ine i ndus t r y tha t were 
enjoying the benefits of i n su la t i on f rom compet i t ion. The few exceptions among 
the carr iers were the ones tha t had been especially constra ined by regulat ion. 

3 3 Dempsey, The State, supra note 5, at 147. 
3 4 Airline Deregulation Act of 1978, 92 Stat. 1705, 49 U.S.C. § 1301 et seq. 
3 5 49 U.S.C. §§ 1301-1315. 
3 6 Stephen G. Breyer, Reforming Regulation, 59 Tul. L. Rev. 4, 20 (1984-1985). 
3 7 49 U.S.C. §§ 1301-1315. 
3 8 Paul Stephen Dempsey, Antitrust Law and Policy in Transportation: Monopoly is the 

Name of the Game, 21 Ga. L. Rev. 505, 515-524 (1987). 
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Uni ted Air l ines , as the largest domestic carrier, was one of the except ions . 3 9 I t 
emerged as a s t rong advocate of deregulat ion since a l l of i ts efforts to expand 
i ts routes had been rejected by the CAB. Like most of the indus t r y , the a i r l ine 
un i ons were opposed to deregulat ion, fearing ins tab i l i t y and consequent loss of 
j obs and reduc t i on i n the earnings and s tandard of l i v ing of i ts member s . 4 0 

The effects of deregulat ion, some of w h i c h were ant ic ipated, and some of 
w h i c h were not , soon followed. T h a n k s to the i r freedom, carr iers entered any 
route they wished. CAB star ted to pe rmi t u n l i m i t e d downward pr i c ing f lexibi l i ty 
and considerable u p w a r d f l ex ib i l i t y . 4 1 Most of the air l ines real igned the i r route 
systems to establ ish a " h u b and spoke" system, domina t ing service in to and 
ou t of cer ta in cities on w h i c h they centered the i r operat ions, and t h r o u g h 
w h i c h on- l ine connect ions were made . 4 2 Low-cost operators entered marke ts 
formerly dominated by establ ished air l ines. Those wars provided new lower 
fare/qual i ty opt ions. The major carr iers lowered the i r fares to meet the new 
compe t i t i on . 4 3 Whi le these act ions b rough t increased service and lower fares to 
major markets w h i c h at t racted compet i t ion , they b rought some un in t ended 
results too. 

The av iat ion landscape has changed as a resul t of the terror is t a t tacks 
on September 1 1 , 2 0 0 1 . A t t ha t t ime, the i n d u s t r y was already hav ing a 
recession a resul t of relatively reduced passenger demand. When tha t recession 
combined w i t h the affects of 9/11 at tacks, I raq War, and explosion of fuel 
prices, the marke t faced a dramat i c f inanc ia l d o w n t u r n . 4 4 J u s t as fuel prices 
began to stabil ize, the g lobal economic d o w n t u r n caused passenger numbe r s to 
decline sha rp l y 4 5 . Recently, in f luen t i a l po l icymakers have begun to speak out 
against a perceived decrease i n compet i t ion resu l t ing f r om the p u s h towards 
i n d u s t r y consol idat ion. Whi le a ir l ines have argued for f lexibi l i ty i n s t r u c t u r i n g 
the i r arrangements , cr i t ics are concerned about the effect on fares and services. 
The outcome of th is debate w i l l play a large role i n de t e rmin ing the s t ruc ture of 
the i n d u s t r y i n the f u t u r e 4 6 . 

3 9 Alfred E Kahn, Deregulation: Looking Backward and Looking Forward, 7 Yale J . on 
Reg. 325, 331 (1990). 

4 0 Katz, supra note 16, at 93. 
4 1 Caves et al, supra note 22, at 288. 
4 2 Steven A. Morrison,& Clifford Winston, The Remaining Role for Government Policy in 

the Deregulated Airline Industry, in Deregulation of Network Industries: What's Next? 
(Sam Peltzman & Jim Clifford eds.), Washington DC. Brookings Institutions Press, 4-5 
(2000); See also Katz, supra note 16, at 93. 

4 3 Alfred E. Kahn, Airline Deregulation- A Mixed Bag, But A Clear Success Nevertheless, 
16 Transp. L.J. 229, 235, 236 (1987-1988); Breyer, Reforming Regulation, supra note 
36, at 15. 

4 4 Alfred E. Kahn, Lessons from Deregulation, Washington DC: Brooking Institution Press, 3, 
5 (2004). 

4 5 2009 A.B.A. Sec. Pub. Util. Comm. 8s Transp. Ann. Rep. 33 (2009). 
4 5 Id. 
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I I I . S A F E T Y R E G U L A T I O N IN T H E A I R L I N E INDUSTRY 

When analyz ing the effects of deregulat ion, sometimes economic 
regulat ion can be confused w i t h safety regulat ion. A l though they are related to 
each other they have dif ferent jus t i f i ca t ions . Th is difference compels policy 
makers to practice t h e m separately. Indeed, beyond the re laxat ion of the rules, 
an effort for deregulat ion of safety w o u l d const i tute an anomaly because of the 
need for "police power" w h i c h m u s t be inherent i n safety rules. 

U n t i l the end of 2 0 0 1 and even before deregulat ion, responsib i l i ty for 
regulat ion of safety was w i t h the Federal Av ia t ion Admin i s t r a t i on (FAA), w h i c h 
was author i zed to w i t h h o l d a ir carr ier operat ing certificates f rom air l ines 
lack ing suff ic ient resources to m a i n t a i n av iat ion s tandards . 

F r om the outset, the regulatory process has played a major role i n 
av iat ion safety. A n d as i t d i d before the regulat ion, government has 
implemented several cont ro l mechan i sm tha t con t r ibu ted to a ir l ine safety after 
deregulat ion as the skies have become more crowded. The government also had 
a role i n res t ra in ing some of the so-called myopic behavior occurr ing after 
economic deregulat ion. Since the f inanc ia l distress led some carr iers to make 
reduct ions i n maintenance and t r a in ing , regulatory enforcements became more 
impor tan t . 

I n the period subsequent to the deregulatory movement, two i m p o r t a n t 
statutes , the Securi ty and Development A c t 4 7 of 1985 and the Av ia t ion Securi ty 
Improvement A c t 4 8 of 1996 imposed add i t i ona l respons ib i l i t i es - inc lud ing the 
development of secur i ty s tandards-- to the FAA to oversee securi ty at major 
a i rports . 

The ter ror is t a t tacks of September 11 focused the government and the 
pub l i c on the a ir l ine safety regulat ions more t h a n ever. As a qu i ck response, on 
November 19, 2 0 0 1 , Congress enacted the Av ia t ion and T ranspor ta t i on 
Securi ty Act (ATSA), es tab l ish ing a new agency w i t h i n the Depar tment of 
T ranspor ta t i on . Th is new agency, the T ranspor ta t i on Security Adm in i s t r a t i on 
(TSA), bears responsib i l i ty for av iat ion security. The most s igni f icant of ATSA's 
mandates inc ludes federalizing the a i rpor t secur i ty func t i on (which was 
theretofore per formed by the a ir l ines, unde r FAA regulat ions) , impos ing m i n i 
m u m j ob qual i f icat ions u p o n secur i ty employees, impos ing background checks 
on a i rpor t employees, and requ i r ing impregnable cockpi t doors. I n para l le l w i t h 
these requirements , ATSA transfers secur i ty responsibi l i t ies t ha t once belonged 
to a ir carr iers and secur i ty oversight responsibi l i t ies t ha t once belonged to the 
FAA to the newly created TSA. I n add i t i on to th i s , the law created two dif ferent 
fees-- an av iat ion Securi ty In f ras t ruc ture Fee and a September 11 th Securi ty 
Fee, w h i c h imposed a heavy f inanc ia l b u r d e n on the deregulated indus t ry . 

F inal ly , i n 2002 Congress passed the Home land Security Act (HSA). 4 9 

The law created a new cabinet-level executive b r a n c h agency, the Depar tment 

4 7 Security and Development Act of 1985, Pub. L. No. 99-83, t i t . V, pt. A, 501(a), 99 Stat. 
219 (1985). 

4 8 Aviation Security Improvement Act of 1990, Pub. L. No. 101-604, 49 U.S.C. 44931 
1990). 

4 9 Homeland Security Act, Pub. L. No. 107-296, § 101, 116 Stat. 2135 (2002). 
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of Home land Securi ty i n w h i c h i t consol idated twenty- two ex ist ing agencies. 
Several of the agencies h istor ica l ly have been involved i n a i rpor t and a ir l ine 
passenger and cargo review. 

CONCLUSION 

I n a to ta l c omputa t i on , "despite the indus t ry ' s u n u s u a l vu lnerab i l i t y to 
recessions, act of t e r ro r i sm and w a r " 5 0 a i r l ine deregulat ion can be considered 
as a success. Economic deregulat ion has to a great extent worked i n opening 
the skies to more people at reduced fares to more dest inat ions. Subs tan t i a l 
reduct ions i n fares, p romot i on of efficiency and innova t i on has generated 
i m p o r t a n t benefits, no t only to consumers , also to a ir l ines w i l l i n g to make the 
effort to adapt to i t , and to those members of the labor force who are w i l l i ng to 
w o r k at competit ive wages. 5 1 

When cr i t ic i z ing deregulat ion, several scholars rely on deter iorat ion of 
service. 5 2 B u t i t is obvious tha t th is deter iorat ion reflects the d i l emma of 
compet i t ion . I n the decade before deregulat ion, domestic f l ights were, on 
average, less t h a n 53 percent fu l l ; i n 1997 -2001 , they averaged over 70 
pe rcen t . 5 3 "Compet i t i on i n the unregu la ted marke t has proved to the 
sat is fact ion of the carr iers t ha t most travelers are w i l l i n g to sacrifice comfort for 
lower fares . " 5 4 

Another a rgument as a flaw of deregulat ion is the f inanc ia l d i s t r ess . 5 5 

B u t th is resul t is again emanated f r om the character of compet i t ion . The 
bankruptc i es , mergers and acquis i t ions have largely been the consequence of 
the intensely competit ive na tu r e of the i n d u s t r y since deregulat ion. B u t , un l i k e 
electr ic ity deregulat ion i n Cal i fornia, th is f inanc ia l distress d idn ' t deprive the 
consumers of the benefits of deregulat ion. 

Opponents of deregulat ion emphasize other un in t ended results to jus t i f y 
the i r arguments . They generally refer to "loss of sma l l c o m m u n i t y serv ice" 5 6 , 
" lowered safety s tandards" , " increased concentra t ion at hubs " , monopol is t ic 

5 0 Kahn, Lessons from Deregulation, supra note 44, at 3. 
5 1 Michael E. Levine, Airline Competition in Deregulated Markets: Theory, Firm Strategy, 

and Public Policy, 4 Yale J . on Reg. 393, 492 (1987). 
5 2 Melvin A. Brenner, Airline Deregulation—A Case Study i n Public Policy Failure, 16 

Transp. L.J. 179, 208-215 (1987-1988). 
5 3 Kahn Lesson From Deregulation, supra note, 44, at 3-4. 
5 4 Id. 
5 5 Brenner, supra note 52, at 200-206. 
5 6 As to the critics, deregulation removed the traditional "public uti l i ty" concept which 

enabled the carriers to cross-subsidize th in traffic routes wi th above-average profits 
from strong one since the profits on the strong routes could be preserved by limiting 
competition on them. Once the stronger routes were thrown open to "free entry," i t 
became necessary simultaneously to authorize "free exit" from the weak routes. This 
authorization brought the loss of small community service. See Paul Stephen Dempsey, 
Transportation Deregulation-On A Collision Course?, 13 Transp. L.J. 329,355-359 
(1984). 
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explo i tat ion of a m ino r i t y of customers" , " f inanc ia l distress", "predatory 
mergers", and an overabundance of b a n k r u p t c y f i l i ngs . 5 7 

When m a k i n g a cost-benefit analysis of a ir l ine deregulat ion two factors 
shou ld be emphasized at the outset. F irst , deregulat ion of a ir l ines was never 
intended to be the basis for abandon ing safety responsibi l i t ies or for fa i l ing to 
imp lement the a n t i t r u s t and consumer protect ion l aws . 5 8 Indeed, As K a h n 
noted, "no sensible deregulator in tended government to abandon these heavy 
respons ib i l i t i es " 5 9 Consequently, i t wou ld be a Utopian to expect to get perfect 
resul ts f r om the deregulatory process. I t is inevitable tha t , l ike regulat ion, 
deregulat ion br ings a pack of d i f f icul t problems. The quest ion for the pub l i c 
policy shou ld be whether the b u r d e n of these problems weighs more t h a n the 
to ta l benefits of the publ ic . I f the objective is answer is no, there is no 
jus t i f i c a t i on to t u r n b a c k . 6 0 

Second, i t is wel l k n o w n tha t , a n u m b e r of external factors con t r ibu ted 
to the un in t ended consequences of de regu la t i on . 6 1 I n early years of 
deregulat ion, fuel prices doub led due to the OPEC oi l embargo 6 2 and then 
subsequent fuel crises occurred, economic recessions took place, i n t e rna t i ona l 
t e r ro r i sm was directed against c iv i l av iat ion, and several str ikes handicapped 
the indus t ry . F inal ly , as noted above, the g lobal economic d o w n t u r n caused 
passenger numbe r s to decline. Thus , one of the dif f icult ies i n assessing the 
impac t of deregulat ion and m a k i n g a comparat ive analysis lies i n the 
assumpt ions one makes about how those indust r i es w o u l d have per formed 
unde r the effect of these external factors, i f deregulat ion had not o c cu r r ed . 6 3 

Since there isn ' t a suff ic ient corre lat ion between the f inanc ia l d o w n t u r n -
accelerated external factors-and deregulat ion, i t doesn't jus t i f y a re impos i t ion 
of compet i t i on-res t ra in ing r e gu l a t i on . 6 4 Instead, w i t h o u t v io la t ing the a n t i t r u s t 
laws, government shou ld focus to help air l ines who are seeking salvat ion on 
t r y ing to s t rengthen t h r o u g h merger . 6 5 

I n conc lus ion, a ir l ines have g rown dramat ica l l y since deregulat ion i n 
1978. Passengers have s igni f icant ly cheaper f l ights t h a n 30 years ago, and 
many more opt ions w i t h a ir carriers. Demand for a ir t rave l is projected to 
cont inue growing we l l in to the f u t u r e 6 6 . 

5 7 Paul Stephen Dempsey, The Social and Economic Consequences of Deregulation, Quorum 
Books, 240- 241 (1989). 

5 8 Alfred E. Kahn, Deregulatory Schizophrenia, 75 Calif. L. Rev. 1059, 1064-65 (1986). 
5 9 Kahn, Airline Deregulation, supra note 43, at 251. 
6 0 Id. 
6 1 Hardaway, supra note 14, at 104. 
6 2 John R. Meyer et al, Airline Deregulation,: The Early Experience, Boston: Auburn House 

Publishing Co., 71 (1981). 
6 3 Katz, supra note 16, at 96. 
6 4 Kahn, Reforming the FCC, supra note 19, at 45. 
6 5 Kahn, Lessons From, supra note 44, at 7. 
6 6 The FAA's Aerospace Forecasts: Fiscal Years 2006-2017 (FAA 2006) projects that 

domestic scheduled airline enplaned passengers wi l l increase at an average annual rate 
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Emp i r i c a l studies have shown tha t , the Un i t ed States has achieved 
subs tan t i a l economic benefits f r om the deregulat ion of a ir l ine i n d u s t r y over the 
past 30 years. Policy makers shou ld al low marke t cont ro l i n the absence mar
ket fai lures and pub l i c interest concerns. Fai lure to remove unnecessary 
regulat ion l ikely w i l l resul t i n a marke t t ha t does not al low service providers to 
adapt adequately to the marke t i n terms of the services offered, the technology 
ut i l i zed and the avai labi l i ty of services i n the market . However, wholesale 
deregulat ion doesn't seem feasible because of the safety or other pub l i c interest 
arguments . One th ing is clear: a i r travel and air l ines are not going to 
disappear. B u t the s t ruc tu r e of the i n d u s t r y is l ikely to change even more over 
t i m e 6 7 . I n th is regard, as Judge Cudahy noted, a r e t u r n to fu l l economic 
regulat ion is b o t h improbable and imprac t i ca l ; b u t lesser measures can be 
t a k e n 6 8 . 

of 3 .1% a year through 2017, exceeding one billion enplaned passengers that year. See 
2006 A.B.A. Sec. Pub. Util. Comm. SsTransp. Ann. Rep. 56 (2006). 

6 7 2006 A.B.A. Sec. Pub. Util. Comm. & Transp. Ann. Rep., at 56. 
6 8 Richard D. Cudahy, The Airlines: Destined To Fail?, 71 J . Air L. & Com. 7 (2006). 


