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ment must be certain, immediate*, proportionate to the crime and more
costly than the outcomes of the crime?,

Fair and efficient criminal justice is a prerequisite for any democrat-
ic society based on the rule of law® but the justice we achieve is it always
fair for all the parties: for the vietim, for the society (community) and
even for the offender? The needs of the victim may be different from that
of the society. There are also lots of things to do for the offender.
Punishing the criminals is not sometimes sufficient for neither of the
parties. On the other hand restorative justice is a problem solving
approach to erime and it involves the parties themselves as well as the
community”.

Then, what should be restored besides justice? What do we restore to
achieve restorative justice? Justice is not there to solve social problems.
So we have to find an alternative way to solve the social problems
created by the crime. Since crime causes injury to people and
communities, we must find a way to repair those injuries and the par-
ties must be permitted to participate in that process. Restorative justice
programs therefore enable the victim, the offender and affected members
of the community to be directly involved in responding to the crime. They
all become a part of the criminal justice process and the system aims at
offender accountability, reparation to the victim and full participation by
the victim- the offender-the community, and thus by involving all the
parties achieving the restorative outcome of reparation and peace. For
example, to attend fully the financial, material, emotional and social
needs of the victim and those who are close to the victim and are
affected by the crime; to enable offenders to assume active responsibility
for their actions; to prevent recidivizm by reintegrating offenders into the
community; to recreate a working community that supports the
rehabilitation of offenders and victims and is active in preventing crime;
to provide a means of avoiding escalation of legal justice and the

Cesare Beccaria, Dei Delitti e Delle Pene, Milano, 1973, Pp. 47-50.
Beccaria, 79-80; Bentham, 179-180,
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Since Aristoteles justice is classified as distributive justice and rectificatory justice.
Today social justice took the place of distributive justice and legal justice is the com-
pensation of pecuniary (actual) damage (restitutive justice) and compensation of moral
damage (corrective justice). Criminal justice on the other hand is retributive justice.
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ments, they are punishments, and their place should be in the Criminal
Codel3., On the other hand these alternatives were very limited and
comparative law included a large scope of other examples!4. The
Criminal Code of 2005, on the other hand regulates alternatives for
short term prison sentence in article 50 and nearly repeats the same
rules and the provisions of the Code of Execution of 1965.

Besides this trivial change, for the first time in the Turkish legal
system article 50/1-f, of the new Code has a provision enabling the trial
judge to decide on voluntary community work as an alternative to short
term imprisonment. In our previous publications we insisted that this
alternative is very important, and that it must be included in the Turkish
Laws15, But the way it is formulated is quite inadequate, because it is
only possible for short term imprisonment. For example, first time
offenders, offenders who are overtly remorseful for the crime they
committed are convicted to 18 months of prison sentence cannot serve it
as community work. On the other hand, there are other examples in the
Code where the convict can work. For example, when the sentence is
suspended by the judge (Criminal Code 51/4-b) or the convict is released
after the execution of some part of his prison sentence because of good
behaviour (Code of Execution 107/7), the convict is allowed to work under
the control of a person who is the master of that profession. The time
limit for the suspension of the execution of the sentence is two years,
Although this work is not voluntary, the time limits should be in
harmony.

A similar solution is true for convicts who are released conditionally.
Such convicts are allowed to practice the profession they have acquired
during the execution of their prison sentences under the control of a
professional, either in a public or a private work place (Code on the
Execution of Punishments of 2005, art. 107/7).

13 Kayihan Icel, “Hiirriyeti Baglayic: Cezalara Segenek Olan Miesseselerdeki Geligme-
ler ve Tirk Ceza Sisteminin bu Yonden Degerlendirilmesi”, in Degigen Toplum ve Ce-
za Hukuku Karsisinda Tiirk Ceza Kanununun 50, yih ve gelecefn Sempozyumu (22-26
Mart.1976), Istanbul, 1977, p. 321.

14 Kavihan Icel/Fiisun Sokullu-Akines, et al. Yaptirnm Teorisi (Punishment Theory) 204,
Ed., Istanbul, Pp, 79-94.

15 Fisun Sokullu-Akinei, “Alternatif Yaptinmlar” (Alternative Punishmets), in Prof,
Dr.Nurullah Kunter'e Armagan, Istanbul, 1998, Pp. 335-338; see also Fusun Sokullu-
Alane, Hirriyeti Baglayia Cezalar ve Alternatifleri, in TC. Adalet Bakanhin, 21. Yiiz-
yila girerken Cezalarin Infaz: Sempozyumu, (21-22 Ocak, 2000), Ankara, 2001.
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In the special part of the new Code, returning the crime proceeds
before the commencement of the prosecution is a mitigating circum-
stance for some crimes and in cases of effective regret, the offender is not
convicted at all. For example according to article 168 of the new code, if
the offender himself or the perpetrator or the facilitator of the crime
returns voluntarily that which he had taken or compensates the loss of
the victim of the crime, after the commission of the crime is completed
and prior to any proceedings are commenced against him, his punish-
ment is reduced from one third to two thirds in crimes of Jarceny, dam-
aging other peoples property, breach of trust, fraud and utilization with-
out payment. In case of plundering, the rate of reducing the punishment
is between one third to one sixth, In case of partial return or compensa-
tion, victim must agree to the reducing of the punishment. This is a good
example of restorative justice and the crimes that are included are
crimes against property.

There are other examples of effective regret in the new code.
According to article 192, if an offender who participates in narcotics
crimes shows effective regret by reporting the other participants and the
place where the narcotics are manufactured or hidden, before the offi-
cials are informed about the commission of the crime, and if this infor-
mation enables the apprehension of the participants and the goods, then
the informer is not punished. Also if a person buys, accepts or keeps nar-
cotics for his personal use and informs the officials about where, when
and by whom this narcotic is delivered, and thus enables the officials to
apprehend the offenders and the narcotics is not punished. In cases
where the offender only helps the officials, who are already informed
about the crime and facilitates the apprehension of the other participants
voluntarily his punishment is reduced from one fourth to one half, In the
same article if a narcotics offender, applies to the officials with the
request for treatment, before any proceedings are commenced against
him/her, she/he is not convicted to any punishment. Taking into consid-
eration that the narcotics crimes are both victimless crimes and organ-
ized crimes, the offenders are very difficult to apprehend and the major-
ity of such crimes are black numbers, the mentioned formulation of the
article is acceptable. Effects of requesting treatment existed in the abol-
ished code too. I consider this quite favourable, and a good example of
restorative justice.

Effective regret is taken into consideration also for some of the crimes
against persons, such as trafficking of organs and tissues (93), erimes of



Criticism of the Provisions of the New Turkish Criminal Code .., 9

violating personal liberty (110), crimes of illegal construction (184/5),
crimes against public confidence, for example counterfeiting of money,
public bonds and valuable seals (201), crimes against public peace, for
example forming societies with the purpose of committing crimes (221),
crimes against the trustworthiness and functioning of the public admin-
istration, such as embezzlement by extortion (248), bribery (254), crimes
against the judicial administration, for example libel and slander(false
accusation) (269), perjury (274), evasion of the convicts or arrested sus-
pects (293). The victims of these crimes are not always private persons,
In most cases it is the public, but in all of these effective regret is accept-
ed either to give another chance to the offender and not to stigmatize him
or to decrease the harm caused by the crime which in short may be called
restorative justice. In other words the harm given to the community is
restored in all these cases. On the other hand an offender who is in the
position of effective regret is hoped to quit criminal careers therefore will
not be a recidivist,

III. Evaluation and Conclusion

In short, the provisions of the new Criminal Code are far from being
adequate with respect to restorative justice. Some alternative sentences
such as community work is only possible for short term imprisonment,
whereas it should cover offenders convicted for longer sentences and
because for example they are first time offenders and for obvious rea-
sons, should not be put in prison. Working on the other hand, is used as
a substitute to a part of the long term prison sentence; for example a con-
vict having completed a part of the prison sentence in good behaviour
may work during a part of his conditional release. It may also be applied
as a condition the suspension of the sentence and this is a positive
change.

Restorative justice is an “approach” to justice and it can be applied to
prevent crime by using mediation to resolve conflicts before they reach to
the threshold of criminal behaviour or sometimes right after it. The new
Turkish Penal Code has no such provisions,

The new Criminal Code is enacted in 2005, within a whole series of
alleged reforms in which the Code of Criminal Procedure, Code of
Execution of Punishments, Child Protection Act etc. are also newly made
(all in the year 2005!) for the sake of harmonizing the Turkish legal sys-
tem with that of the European Union. In the European legal system,






