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Abstract

The European Court of Haman Rights (ECHR) in its recent decisions
regarding the Cyprus problem soch as the Loizidow v. Turkey and Case of
Cyprus v. Turkey finds Turkey responsible for the current sitwation in the
Island. According to the Court, Turkey violates the rights of the Greek
Cypriots were living in the northern part of Cyprus before the military
intervention of Turkey took place in 1974, Such violations include inhuman
treatment of the families of missing Greek Cypriots, denying some 180.000
Greek Cypriots the right to return to their homes, failure to compensate for
loss of property and interference with freedom of religion. Finding Turkey
responsible instead of the Turkish Republic of Northern Cyprus (TRNC) is
based upon the fact that the TRNC was not an independent State and not
even recognised by the international community. This way of application of
the rules of international law by the ECHR can be strongly criticised on the
ground that it does not give any weight to the causes and effects of the
events which teok place in Cyprus in 1963 to 1974, and also to the factors
which lead the Turkish Cypriots to establish their own independent States.
When the recent history of Cyprus is examined it can clearly be seen that the
legal status of the TRNC is not any less legal than its Greek Cypriot
counterpart with regard to its statehood and recogrition in intermational law.
This paper examines the judgements of the ECHR in the light of the
historical background of the Cyprus problem. and of the legal status of the
TRNC in relation to its statehood and its non-recognition in international
law.
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L The European Court of Human Rights and the Cyvprus Problem
I. Introduction

The European Court of Human Rights (ECHR) has been delivermg
Judgements in which Turkey is found responsible for the current situation in
the Isfund. The Loizidon v. Turkev.! and the Case of Cyprus v. Turkey are
the main devisions in this regard ard it is likely o follow by more coses
which will be brought betore the ECHR. According to these judgements.,
Turkey violates the human rights ol the Greek Cypriots living in the north of
the Island betore the miditary intervention of Turkey took place in 1974, In
the view of the Court. ameng others, Turkey is euilty of: fuiling to
investigate the deaths of about 1.500 people who disappeared in the military
intervention, imhuman treatment of t1e families of missing Greek Cypriots.
denving some 1RO Greek Cypriots the right 1o retumn to their homes,
failure o compensate tor loss of property and interference with freedom of
relizion.

When the view deployed by the ECHR in relation to the Cyprus Case is
examined i casily be seen that il {s pot 1n compliance with the rules of
miermational law and more importanly meonsistent with the realities of the
Islund. The judgements are politically motivated and wholly ignores the
Cyprus problen. The judgsements were based on the fact that the Turkish
Republic of Northern Cyprus (TRNC}) is not legally established and also not
recognised by the imlernational communily as an independent State.
Moreover, since Turkey exercises cffective overall control of nerthern
Cyprus through its military presence, it should be responsible for the alleged
violations of human rvights there. This wuay of understunding wnd the
application of the rules of international taw does not give any weight to the
causes and effects of the events which took place in Cyprus from 1963 10
1974, 10 the lactors which lead the Turkish Cypriots lo establish their own
independent States.

The uitm of this paper is to challenge the legality of the ECHR
Jjudgements in the fight of the rules of international law. To (hat end, firstly,
the Cyprus problem and the reasons for the establishment of the TRNC will
be briefly explaived. Secondly, the concept of statehood and recognition of «
State and. in this sense the TRNC case, will be discussed. Lastly. the
decisions of the ECHR will be assessed.

U Loicidow v Terkey, Judgment (Merits), V219960 Loizidon v, Tirkex. Judgment. tust
Sutistaction) 2807 199,
“Case of Cvprove v, Turkev, Judgment. 10052001
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2. Historical Background to the Cyprus Problem

The Island of Cyprus, situated 40 miles from the south of Turkey, and
approximately 500 miles from the south-east of the Greek mainland, has an
arca of 3.572 square miles and is the third largest island in the
Mediterranean Sea. According to the census of 1960 the population of
Cyprus was 573.566, consisting of 441.656 Greeks, 104.942 Turks, and
26.968 Maronites, Armenians. Latins and other races. The population is
currently estimated to be about 700.000 of which 24 per cent of that
population is thought to be Turkish Cypriots. This is not the definite
popuiation of Cyprus. since an island-wide census of Cyprus has not been
conducted since 1960.°

Because of its strategic position Cyprus has been under the influence of
different races and religions from the earliest days of its history. In history,
the Islund of Cyprus had been a part of the Persian, Roman and Byzantine
empires. It became a Frankish Kingdom in 1193, in 1489 it was a Venetian
dependency. and in 1371 the Ottoman Empire conquered the Island, but
during its history a "Cypriol nation” has never been created.” In that time and
to the present day, there have been two major communities which are Greek
Cypriots who belong to the Greek Orthodox Church and specak Greek and
Turkish Cypriots who are Moslems and speak Turkish.” Under the Otioman
rule, privileges and freedoms were given to the Orthodox Church. There was
ne hostility between the Greek and Turkish populations, however they did
not mix much socially.® Intermarriage between these two communities is not
allowed. They have guarded their cultural and national heritages. Each
community has regulated its own education system in its own language.’

On 4 June 1878 the Ottoman Empire and Britain signed a Convention
giving Britain the right to occupy and rule the Jsland, although not legally
possess it.¥ The main reason for this was to protect the Ottornan Empire from
Russia.” During the first World War, Britain annexed the Island (5
November 1914). Until the Treaty of Lausanne in 1923, this situation was

P Necatigil. Z.. M., The Cyprus Question and the Turkish Position in Inrernational Law,
{hereinafter The Cyprus Question), 2nd cdition., Oxford: Cxford University Press. 1993, pp.
I-2.

! Ertekun. N., M., "The Historical Background of the Cypriot Turkish Declaration of
Independence. 15 November 193827 (hereinafter “The Historical Backgreund™), {Winter
1992-94) 6 International Journal of Turkish Studies. p. 187.

* Neeatigil, The Cyprus Question. p. 2.

* Dodd. C.. H.. "Historical Introduction”. in the Pofitical Social and Economic Development
of Northern Cyprus. {ed. C. H. Dodd). Huntingdon: The Eothen Press, 1993 p. 2.

"Necatigil, The Cyprus Question, p. 2.

* Ibid.

“Dodd, p. 2.
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not recognised by Turkey. In addition to Turkey's acceptance. Greeee also
agreed with the Treaty of Lausanne that Cyprus should be under the British
sovercienty." The British had to deal with two major political problems on
the Ishand. The first one was the idea of erosis (union with Greece) and the
sceond one was to keep the twoe communities in harmony. [n particular, the
problem of keeping two communilies in harmony was very diflicult, duc o
the Turkish Cypriots beginning 1o respond to enosis.”” The concepl of cnosis
has developed rupidly trom the 1930's in the Greck Cypriot community. [n
the 19500s, as a result of Greece's support on the international scene. the
demand Tor enosiy has emerged with new force, ted by the Archbishop
Makarios.”” On 15 January 1950, a plebiscite in churches way held by the
Greek Cypriot Orthodox Church, and the majority of Greeks voted in favour
of enosis” Alter Makarios was clected Archbishop. he took the lollowing
oath: T take the Holy oath that T shall work for our natienal aspirations and
shall never waver from our policy of anneging Cyprus to mother Greece"."
In order 1o achieve this purpose. a terrorist organisation. known as the
EQKA (Ethniki Organosis Kyprion Agoniston) was established under Lhe
leadership of Colonel George Grivas.” This terrorist movemenl was
primarily directed against the colonial power.'” At the same time the Turkish
Cypriol community set up an anti-terrorist organisation whose name was
Volkan. 1n 1957 this movement took the name of Turk Mukaveret Teskitari
{Turkish Resistance Organisation). The main purpose of this organisation
was to defend the Turkish Cypriot people against EOKA" The Turkish
Resistance Organisation was mainly dependent upen British defence.”

Prior to the Zurich and Lendon Agreements, Greece wanled o win
tnternational recognition for the enoses at the UN and renewed and continued
EOKA violence directed against the British and the Turkish Cypriot
community, but they were not successtul. In the end Greece had o accept
that Turkey was an iterested party in the Cyprus dispute. As a result, the
Greek Cypriots believed that Britain had helped the Turkish Cypriot cuse,
due to preventing the achievement of #nosis.”

" Ertchun. N, The Cypras Bispate and the Birth of the Turkish Repiblic of Novdiern Cypris.
thereinalter Tae Cvpruy Dispated, Oxlord: K. Rustem & Brother, 1984, po 15 Necutigl Fhe
Cypros Guesifon, p.od.

""Dodd. p. 3.

1 ihid.

"t Necatigil, The Cypras Question. p. 6.5 and also see Zenon Stavrinides, The Cvpras
Cemfler: Natfosad Mdensite and Statehood, Nicosia 1975,

" Necatigil, Fhe Cyprus Question, p. 6.

" Dodd. p. 4

" hid,

' Nevatigl. The Cvpras Question, pp. 7-§8.

P Dodd, p. 4

" Dodd.p. 3

- [ . - [ T CLARINDL sk ek s 1 1 ERTC




C.50 83 ECHR AND THE CYPRUS PROBLLEM 145

Turning now to the establishment of the Republic of Cyprus, the
Caonstitution of Cyprus was based on two prior international agreements. The
Zurich Agreement (11 February 1959). concluded between Turkey and
Greece, set out the "Basic Articles" of the Constitution ™ It established a bi-
conmounal constitutional framework for Cyprus and recognised the equality
of the two communities.” The London Agreement was signed by the British
Foreign Secretary and the Prime Ministers of Greece and Turkey. It
comprised of a Memorandum and a collection of agreements which would
facilitate 'the agreed foundation for the final setilement of the problem of
Cyprus'. These agreements consisted of the texts of the third agreement,
namely “The Treaty of Alliance and the Treaty of Guarantee™ that
constitutes the 'Basic Structure of the Republic of Cyprus’ and declarations
made by the representatives of both comnmunities approving the documents
"as the agreed foundation for the final settlement of the problem of Cyprus".
In addition to the Foreign Ministers of Greece and Turkey and the British
Foreign Secretary, the representatlives of the Greek Cypriot and Turkish
Cypriot communities signed these documents.” On 16 August 1960, the
British Colony of Cyprus became an independent State whose name was the
Republic of Cyprus. After the above referred three multilateral treaties,
Cyprus, the British Colony, achieved its independence. In the Treaty of
Establishment, it was accepted that the Republic of Cyprus would have
sovereignty over the Island, with the exception of two British military bases.
In the Treaty of Guarantee, the signatories recognised and guaranteed the
independence, territorial integrity and security of the Republic of Cyprus,
and "the state of affairs established by the Basic Articles of its Constitution”.
In the Treaty of Alliance, the parties agreed to resist any attack or aggression
directed against the independence or territorial integrity of the Republic of
Cyprus. Great Britain was not party to the Treaty of Alliance ™

The Censtitution of Cyprus was carefully drafted and its Basic Articles
recognised the equality of the two communities and their obligation to share
the attributes of sovereignty. Under this regulation the President of the
Republic was a Greek Cypriot and the Vice-President was a Turkish
Cypriot. Each community would select its official simultancously but
separately by majority votes of their respective communities. These officials

* Leigh. M., "The Cypriot Communities and International Law", (Wiater 1990) Turkish
Review - Quarterly Digest. p. 48,

*'Dodd, p. 5.

2 Treaty of Alliance between the Kingdom of Greece. the Republic of Turkey, and the
Republic of Cyprus. August 16, 1960, 397 UN.T.S. 289. Treaty of Guarantee. August 16,
1960, 382 UNT.S. 3.

* Necatigil. Z., M., "The Cyprus Conflict in International Law”, in The Political Social and
Economic Development of the Northern Cyprus, (ed. C. H. Dodd). Huntingdon: The Eothen
Press. 1993, p. 47 Enckun. The Cyprus Dispuie. pp. 7-8.

* Leigh, p. 48.; McDonaid, R.. The Problem of Cyprus, London: Published by Brassey's for
the 1SS, 1988789, pp. 10-16.
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were empowered 1o veto i whole or in part any law relaling to Toreign
affairs. defence or security.” The Council of Ministers, the House of
Representatives. the judiciary, the mifitary and the civil service were divided
between the two communities in accordance with the agreed proportions. All
legisfutive power reluiing to the matters of religion, education. personal
status, municipal institutions and affairs was regulated separatelv.™ The
Constitution of Cyprus was very detailed and the regime founded in Cyprus
was very balanced.

Acconling to the treaties and s Constitation. the Republic of Cyprus
was established on 16 August 1960, and recognised by the international
community, On 21 September 960, it was admitted to the United Nations.
On 13 Murch 1961, it became an independent member ol the Rritish
Commonwealth and took its place in the Council of Europe as the sixteenth
member on 24 Mav 1961.7 The Republic of Cyprus -the carciully balanced
and internattonally recognised regime- lasted over three vears. On 30
November 1963, President Archbishop Makarios proposed thirteen
amendments to the 1960 Constitution. Six of them were to Busic Articles
which were declared immutable by treaty and constitutional provision. The
main reason for this was the elimination of the carefufly negotiated bulance
of power between the two communivies.™ The main charucteristics of these
amendments were "(i) to have the Greek Cyprioi President and the Turkish-
Cypriot Vice-President clected by the Greek Cypriot dominated House of
Representatives as a whole (not by the Greek-Cypriot and Turkish-Cypriot
members separatelvy: {i) to remove their veto powers: (ih1) 1o reduce the
Turkish-Cypriot component n the c¢ivil and military arms of government:
(1v) to abolish separate community voting on fiscal, electoral and some other
matters: und (v} to unify the municipalities””” When adopted these thirteen
amendments would shift the balazce of power in favour of the Greek
Cypriots.”

These thirteen amendments, which were propesed by the Greek
Cypriots. were an obvious vielation of the Constitution and the treaty
obligations approved by the Greek Cypriot community. In particular, Arficle
182 of the Constilution which governs amendments as a "Basic Article™ and
Article 1 of the Treaty of Guarantee were violated by the Greek Cypriol

 Leigh. pp 49-50.
“leigh, p. &0

2 fhid,

= fhid.

* Dodd, p. 7.

" Leigh. p. 30.
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regime. Thus, these umendments cannot be validly accepted any
international recognition.™

This movement can be seen as a part of the alleged "Akritas Plan"." It
was drawn up in 1963 and was originally published by a local newspaper
(Patris, on 21 Aprit 1966).% The main purpose of the plan was to end the
new republic. In compliance with this plan, the Greek Cypriot side claimed
that the 1960 Constitution was unworkable and had to be amended, As
indicated in the plan, the finul purpose was enosis which could have been
achieved by means of self-determination.” Moreover. the Greek Cypriot
side considered the Turkish Cypriot community as a "minority” in a Greek-
ruled island, with no right of self-determination and this altitude is still
prevalent today.” As mentioned above, the Greek Cypriot side’s attitude was
obviously in violation of the tfreaties and the Zurich and London
Agreements. This is because. they created a bi-communal State. not a nation.

The Turkish Cypriots and Turkey rejected the proposed constitutional
changes. After the breakdown of the 1960 Coenstitution by the Greek Cypriot
community, the uneasy years (1963-1974) began for the Turkish Cypriots. In
December 1963 the intercommunal fighting began. On 2| December 1963 a
Turkish couple were killed and afier that, a major attack on the Nicosian
Turkish Cypriots was faunched by the Greek Cypriots. The Turkish Cypriots
were generally defenceless since the Turkish police had been disarmed
because of a ruse on the part of the Greek Cypriot minister. During the 1963-
64 crisis, as a result of Greek Cypriot violence against the Turkish Cypriots -
particujarly in Nicosia and Larnaca - about 20.000 Turkish Cypriots fled
from their 103 villages to safer areas.™ As a consequence of this violence,
the Turkish Cypriots were left as "stateless persons® in their homeland. In
order to prevent any further violence, the United Nations Peace-Keeping
Force (UNFICYP) was sent to the Island in 1964.7 The aim of this paper is
not to give detailed information about the Cyprus problem as information
concerning the period of the uneasy years can be found in detail in the UN
Secretary General's Report™, the British journalist H. Scott Gibbons' book™

M eigh.p. 51.

¥ The text of the Akritas Plan is available in Z. M. Necatigil. The Cyprus Question and the
Turkish Position in iiernational Law.

" Mecatigil, The Cvprus Question, p. 26.

TJ Ihid.

* Necatigil. Z.. M., “Democratic Enstitutions in Divided Societics: The Case ol Cyprus”,
{1992) 1 Revuc Des Droits De L'Homme (Human Rights Review) p. 28 Groom., A, 1. R.,
"The Cyprus Negotiations: Taking the Horses ta Water".
http://snipe uke.ac uk/international/papers dirfgroom 3 htmi, p. 3.

“ Diewdd, pp. 6-7.. Ertekun. "The Historical Background”. pp. 191-192.

¥ Feyzioglu. T.. and Ertekun, N., M.. The Crux of the Cvprus Question, Lelkosa: Meteksan
Press. 1987 pp. 10-11.

® UN Document Number $/5950, especially. paras. 2-11, 50, 103,222,
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and Professor Pierre Oberling's hock.” The period of uncasy years was
ended by the Turkish intervention in Cyprus in 1974,

3. The Reasons for the Establishment of the Turkish Republic of
Northern Cyprus

Despite the breakdown of the 1960 Constitution and its unilateral
amendment by the Greek Cypriots, the UN Security Council {Resolution
186) recognised the Greek Cypriot government as the legitimate government
of Cyprus. This recognition and the subsequent recognition by other States -
except Turkey - of the Greek Cypriot government as the legitimate
government of all the Island is resented in Northern Cyprus. As a resull of
this situation, the Turkish Cypriots have had serious economic and other
effects”™ Since 1964 the Greek Cypriot State has claimed to be the sole
government of the Republic of Cyprus. with power over the Island and its
inhabitants. No legal basis can be found in international law tor such a
claim ™ As indicated above, the lezal status of the Greek Cypriol regime was
an obvious violation of the Treaty of Guarantee, the Zurich and London
Agreements and the 1960 Constitution. It is not the same government of the
Republic of Cyprus which was recognised by the international community in
1960. Moreover, it is not the legitimate successor of that government.
Therefore, the Greek Cypriot State had in 1964 and has today no right under
international law to claim sovereign rights over the Turkish Cypriot
community.”* Currently the Greek Cypriot government represents only the
Greek Cypriot community. In short, it is not the Repubiic of Cyprus which
was established and governed by the treaties and the 1960 Constitution.™

The establishment of a Greek Cypriot State in the South and its
recognition as ihe legitimate goverrment of whole island by the UN and
international community together with the fact that the Turkish Cypriot side
had respected the sanctity of the treaties and insisted on the implementation
of the 1960 Constitutton, caused the Turkish Cypriot people to decide to set
up their own State

Under these circumstances, the parallel administrative, judicial and
legislative organs for each of the two communities were set up. From 1964

¥ Gibhons. H.. S.. Peace Withewt Hosener, Ankara: Ada Publishing House. 1969,

“Oberhing, P, The Road to Beltupals: The Turkish Cypriot Exodus to Northern Cypriy, New
York: Columbia L'niversity Press, 1982,

* Dold, p. 8.

*Leigh.p. 51,

Y thid.

* Neeatigl, “The Cyprus Conflict”

.p- 56.
“ Necatigil. "The Cyprus Conflict”, p. 35
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to the present day, the Greek Cypriot government, which has claimed to be
the government of the Republic of Cyprus. has not exercised any sovereign
rights over the Turkish Cypriot community with regard to the important
incidents of sovereign control reserved te the Republic of Cyprus
government tn its Constitution,™ The report of the Secretary-General on the
United Nations in Cyprus {5/6228, para. 203, 11 March 1963) proves this
fact as follows: "inaccessibility of the areas inhabited entirely by Turkish
Cypriots to the Government's law-enforcing authorities and officials. The
organs of the State are thus powerless in these areas to administer jusiice".
For instance, no taxes have ever been collected from the Turkish Cypriot
people by the Greek Cypriot government {paras. 178-181). The Turkish
Cypriot community and the Greek Cypriot community have separately made
all decisions relating to their own communities by means of each side's
governmental institutions.”’

The situation of paratlel government and physical separation of the two
Cypriot communities continued after the coup (coup d'etat) of 15 July 1974
which was organised by Greece. Its main purpose was to unite the Island
with Greece; hiowever it faited due to the Turkish intervention which was
made under the Treaty of Guarantee 10 protect the Turkish Cypriots on 20
July 1974 In section 5 of the Geneva Declaration of 30 July 1974, issued
jointly on behalf of Greece and Turkey, the United Kingdom recognised the
existence of two administrations with the following words: "the existence in
practice in the Republic of Cyprus of two antonomous administrations, that
of the Greek Cyprior communiry and that of the Turkish Cypriot communin®.
In contrast to the Greek Cypriot's opinion that "Cypries for the first time had
been separated into two largely... ethnic zone" the Turkish intervention did
not change the equal legal status of the two Cypriot communities which
came from the treaties and the 1960 Constitution.™ The reason for this
conclusion was that the Greek Cypriot and Turkish Cypriot peoples had been
living as separate and paratlel self governing communities since 1964, The
origin of the physical separation of the two communities was not the
consequence of the Turkish intervention™ but was the result of the
UNFICYP separating these two communities in 1964.

The practical consequence of the separateness of the two communities
in Cyprus, on 13 February 1975, was that the Turkish Federated State of

* Leigh. pp. 51-52.

T Leigh. p. 52.

¥ Necatigil. "The Cyprus Conflict”, pp. 60-61.; Leigh. p. 52

* Coufoudakis. V.. “Domestic Politics and the Search lor a Solution of the Cyprus Problem™,
in Cvprus A Regional Conflici and Its Reselution, (ed. Norma Salem), Ottowa: St Martin's
Press, 1992, p. 20

¥ Leigh, p. 52

* Leigh. p. 52,



154} AKSAR Yl 2l

Cyprus (TESCy (alter the Autonomous Cyprus Turkish Administration) was
eslablished with the adoption of s Constitution. This Constilulion was in
conmpliance with a federal solution of the Cyprus problem.™ The aimy of the
Turkish Cypriots by virtue of the establishment of the TFSC wus (0 create
the legal basis lor setting up the future independent Federal State of
Cyprus.” On |5 November 1983, the Turkish Cypriot people declared their
independence under the name of the Turkish Republic of Northem Cyprus
(TRNC). The decision of the Turkish Cypriot community should be accepted
equally with those of the Greek Cypriot community. This is hecause. since
1963 (over 20 years) the Turkish Cypriot people have negotiated in good
faith with the Greek Cypriot commanity in order to achicve o lasting
political solution to the Cyprus problem.™ During the negotiations between,
the two Cypriot communities under the auspices of the UN,™ this lasting
political selution, a federation based on two pelitically equal components,
could not be achieved. The main reason for this failure was that the Greek
Cypriots did nol want to share the power due to the continuing  recognition
of the Greek Cypriot government by the international community as the
legitimate government of the whole island. For this reason and also due 1o
the other reasons mentioned above, the Turkish Cypriots had to declare their
independence under the name of the TRNC.®

4. The TRNC as an Independent State

The Turkish Republic of Northern Cypros was established us an
independent State in the exercise of the right to self determination by the
Turkish Cypriot people on 15 November 1983, At this point, the question in
relation to the legad status of the TENC with regard to the clements of
statehoed. [aid down by international law, will be briefly assessed here. In
other wordx. does the TRNC, in fact, possess the criteria for statchood? The
basic criteria for statchood reflecting the customary international faw rule is
Articie 1 of the Mountevideo Convention on the Rights and Duties of States
(1933”7, These are: (a) permanent population: (b) a defined territory: (¢} a
government: and {d) a capacity to enter into rclations with other States
{Independence).

2 Necaligil. "The Cyprus Contlict”, p. 61,

M Leigh.p, 520

> thid.

* For a dewalled study of the intcrecommunal nezotiations, see Necatigil. The Copras Questiog,
pp- 76-86. 151-184 Ertckun, The Cyprus Disrae, pp. 25-137 .2 Feyriogly and Trichun., pp.
33.449,

" Ertckun, "The Historica) Background®, p, 197.

T Montevideo Convemion on Rights and Danics of States (19331 165 LNT.S. 19 1S TS,
88104 Malloy 48070 28 AJIL Supp.. 75 (1934,
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Recognition, as will be seen below, is generally not accepted as a
criterion for statehood. According to the constitutive theory, a State becomes
a subject of international law only and exclusively through recognition, in
short, recognition creates statehood in international law. In contrast to this
theory, according to the declaratory or evidentiary theory. the concept of
recognition is not a criterion for statehood. A State exists as a matter of fact.
whether it is recognised or not. Recognition is nothing other than a formal
acknowledgement of an established situation of fact.™ In modern
international law, almost all international lawyers accept the declaratory
theory due to the fact that it has often been recognised for political reasons.”

When the case of the TRNC is assessed in the light of the requirements
of statehcod the following results are found:

The first criterion for statehood is to have a permanent population. The
TRNC has a population of 170.000 (99% Turks and 1% others).”” The size
of population is not important in deciding the question of statehood. As a
recognised State, Nauru whose population is less than 10.000 proves this
fact. San Marino. Tuvalu and the Vatican City are further examples of
recognised States with small populations.

The second criterion is to have a defined territory. The territory of the
TRNC covers 3.355 square kilometres® and its border of 189 kilometres
runs from the tip of Karpas peninsula in the East to Erenkoy in the North
West. The boundary of the TRNC was defined in the case of the Green Line
in Nicosia in 1964, In this sense, the UN Peace Keeping Force has played a
central role. In particular, after 1974, the boundary line began to assume the
qualification of an international boundary.” To be a State a certain frontier is
not necessary. The situation of, Israel is the best example to show that even
though its borders are not defined Israel is a recognised and a member State
to the UN* In case law, the cases of Deutsche Continental Gas -
Gesellschaft v. Polish® and the North Sea Continental Shelf Cases™ also
confirm this point.

* Necatigil. Z.. M.. "The Cyprus Conflict™. p. 66.; Starke, I.. G.. Imroduction 1o Iiernational
%,mr, 9th cdition. London: Butterworths Press, 1984, p. 128,

Ihid.
" The Turkish Republic of Northern Cyprus, published by the TRNC Prime Ministry Public
Relations Department. Lefhosa 1995 p_ .
" Ibid.
“ Groom. p. 4.
* Necatigil. The Cyprus Question. p. 314 Dixon, M., frternationat Law, London:
Blackstone Press. 1996, p. 105 Shaw, M., N.. International Law, 2nd edition. Cambridge:
Grotius Publications. 1986, p.127.; Harnis. D, )., Cases and Materials on Internaiional Lavw,
London: Sweet & Maxwell Press_ 1991, pp. 103, 206-208.
{92930 AD S p. I,
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Relating 1o the territory of the TRNC there are some pomts which need
to be examined. The territory of the TRNC is 3.335 square kilometres which
is nearly 35.03 per cent of the whole territory of Cyprus. The Greek Cypriot
side argues that the TRNC has no "territory” of its own on the ground that
the area of the TRNC belongs to the territory of the Republic of Cyprus.™
However, in the Geneva Declaration of 30 July 19747 as a result of
evolutionary developments the existence of two separate and autonomous
admimstrations -the Greek Cypriot community and the Turkish Cypriot
community - was accepted in the territory of the Republic of Cyprus by the
Ministers of Greece, Turkey and the UK. Neither of these administrations
existing on the [sland are qualified to claim that they are the administration
of the Republic of Cyprus.” Moreover, the Four Guidelines of 12 February
1977 agreed upon by Mr. Denkias, President of the Turkish Federated State
of Cyprus. and Archbishop Makarios, the leader of the Greek Cypriol
community. is an official acknowledgement of the territory under the control
of each sepurate community (Guideline section 2). In order (o solve Lhe
Cyprus problem, 1t is generally accepted at present that the solution will be
based upon the principie ol bi - zonality.™

The other contention of the Greek Cypriol side is that the Turkish
Cypriot community oceupy the territory which is lacger than their proportion
of the whole population of the Island. But it should be remembercd that most
of Northern Cyprus is mountainous and arid. "Besides, the Turkish Cypriots
need cnough arable land to feed themselves - especially in view of the
continuing cfforts by the Greek Cypriots to throttle the Turkish Cypriot
cconomy” .’

The third criterion for statehood ts 1o be an etfective government. The
TRNC has a democratic constitution and all the organs of zovernment. The
Constitution ol the TRNC sets out a system of separation and of checks and
balances belween Lhe Legislature, the Executive, and the Judiciary. ft
consists of 163 Articles and was approved by 70 per cent of the voting
public at a referendum held on 5 May 1985. The Constitution prohibits racial
discrimination and safeguards the equality of all mdividuals before the law.
It observes the principles of parliamenlary democracy, social justice and the

o (1909 ] Reporis . 3.

“ Necatighl, The Cvpris Question, p. 320,

T Fulb texr of the Geneva Decharation of 30 July, 1974 is available in Z. M. Necatigi). The
Cypriss Gueston. pp.H2-414,

“Leigh. p. 840 Necatigil., The Cvpris Question. pp. 320-321,

“ This meeting was held under The auspices of the Secretary General of the United Nutions.
See UN Doc. 5712323,

M Necangil. The Cypras Question, p. 321

T Oberling. P Cyprus Yesterday and Today. 8n Updated Version of a Public Lectre Given
at the University of Texus at Austin on March 7, 1995, p. 13,
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rule of law. It also establishes and safeguards secularism. The Constitution
stipulates the holding of elections every five years under the general
direction and control of the judicial organs.

The Legislative Power is exercised on behalf of the people of the TRNC
by the Assembly of the Republic (Parliament) which has 50 seats.

The executive duties and powers are carried out and exercised by the
President of the Republic and the Council of Ministers in compliance with
the Constitution and laws.

The judicial powers are exercised on behalf of the people of the TRNC
by independent courts.”

With regard to an effective government (administration) in Northern
Cyprus. the decision of the Court of Appeal in the case of Hesperides and
Another v. Acgean Turkish Holiday and Another” is very important,
although it is retated to the laws of the Turkish Federated State of Cyprus.
The following statement from this case is evidence of the existence of an
effective government in Northern Cyprus: "There is an effective
administration in northern Cyprus, which has made laws governing the day
to day lives of the people. According to these laws, the people who have
occupied these hotels in Kyrenia are not trespassers. They are not occupying
them unlawfully, They are occupying them by virtue of u lease granted (o
them under the laws or by virtue of requisitions made by the existing

. FE . T
administration".”™

The fourth criterion for statehood with respect to the traditional
requirements of slatehood is independence (a capacity to enter into relations
with other States). In this context, the independence of the TRNC was
criticised by international lawyers. The Greek Cypriot side asserts that
“invasion” and "continued occupation” by Turkey destroys the independence
of this State. In response. the Turkish side insists that the Tuckish forces are
in Northern Cyprus at the request, and with the consemt, of the effective
administration of the territory. The reason for the existence of the Turkish
forces in Northern Cyprus is to protect the Turkish Cypriots. After a solution
is found, they will no longer be settled in Cyprus.”* Moreover, govemments
are free to eater into alliances with other countries for their mutual

7 For further information. ye¢ Necatigil. The Cyprus Question, Ch. 13, pp. 296-309.

™ Hesperides and Another v, Aegean Turkish Heliday and Another (1977) 3 WLR 656
(1978) 1 Ali ER 277.

™ (1978) 1 Al ER p. 285,

? Necatigil . "The Cyprus Conflict”. p. 68 ; Necatigil, The Cyprus Question, pp. 326-327.
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protection, In the Cyprus situation, lreaty rights exist, Turkey was invited to
come so0 as Lo protect the independence of Cyprus and to protect the Turkish
Cypriots who were in danger.,” The TRNC is not the only State which is
hosting ancther Stales' woops in the world. Under defence agreements or
other type of arrungements, a number of States allow foreign forces to
station in their (erritories.”

As regards 1o the Turkish intervention in 1974 it should be remembered
that it was made in accordance with the 1960 treaties. In particular, Article 4
ot the Treaty of Guarantee gave the right to each guarantor power to
intervene in Cypriss in order to maitain the status quo set out between the
Greek Cypriot and the Turkish Cypriot communities on the Island in 19607
"Turkey exercised its rights in 1974 by invading the island fellowing a coup
d'etat oreunised by the Greek mtlitary dictatorship against Cyprus legitimate
government".” In this sense, there is ane important point which is ignored
by the international community and international lawyers, which 1s. that 1L
is common opinion that the TRNC was created as a result of the use of
illegal force. thus the TRNC cannot ke seen as a State™ One ol the most
fundamental principles of international Jaw is the prohibition of the threat or
use of force azainst the territorial integrity or political independence of any
State in international relations (Article 2 (4) of the UN Chartery. For this
reason, a State created s a result of illegal use of force is not in accordunce
with the principles of international law. Such a State depends directly upon
this illegal intervention. Tn the situation of the Turkish intervention of (974
these principies of international law cannot be applied to the TRNC for the
following reasons: Firstly, the 1974 Turkish military intervention wus not
illegad. 1t wasx made in compliance with the principles of the Treaty of
Guarantee. Under this treaty, Turkey Lad a right and obligation to intervene
and to protect the Turkish Cypriots and the Republic of Cyprus. Secondly,
the TRNC was established on 15 November 1983 (atmost nine years after
the Turkish intervention). This situation proves that the TRNC was not the
result of the Turkish intervention of 1974, The TRNC was the last step of the
process of pelitical and administrative evolution which began in 1963,
Finally, relating to the territory of the Republic of Cyprus, the TRNC did not
occupy the territory of the Republic of Cyprus as this had alrcady been
destroyed by the Greck Cypriots in 1963, Two autonomous and exclusive
administrations have replaced the government of the Repubiic. [n the

* Denktas. R.. Recognition - A Right. Speech Delivered by . E. President Raut Deaktas it
Eastern Mediterrunean University, Gazimagusa, 21 November 1990, p, 2.

T Necatigit, "The Cyprus Conilict", p. 68.

M ow. Do HL Pubiic Fuernationad Law in the Meadern World, London: Piaman Press. TU87,
pp. S7-58,

“ Fhiel

* Dixon. p. 104 Harvis. pp, 113,847,
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Geneva Declaration of 30 July 1974, this fact was acknowledged by the
three guarantor powers.”

The 1974 Turkish intervention can also be assessed as a humanitarian
intervention™ in international faw. The concept of humanitarian intervention
is a grey area between self-defence (Article 51 of the UN Charter) and
illegal use of force (Article 2 (4} of the UN Charter).® In the case of an
immediate and extensive threat to fundamental human rights, especially, a
threat of widespread loss of life, the basis of humanitarian intervention may
be claimed.” When the United States invaded the Dominican Republic in
1965, Grenada in 1983 and Panama in 1989" it relied upon this legal basis.
Similarly. in the Bangladesh case, the Indian intervention was based upon
the violation of human rights by Pakistan in East Bengal (Bangladesh).*
When the history of the two communities, the Greek coup of July of 1974
and the human rights violation made by the Greek Cypriots® are examined,
it can be clearly seer that the 1974 Turkish intervention is nothing other than
a humanitarian intervention.

¥ Necatigil, The Cyprus Question, pp. 322-326.; Leigh, pp. 57-39.

® Humanitarian intervention "refers o the use of armed force by one state against another for
the purpose of saving the lives or property of the intervenor's ¢itizens or others in (he sceond
state or resctting them from an imminent threat of grave injury” (O, p. 313).

Ot p. 313,

® Necatigil. "The Cyprus Conilict”. p. 69.

* Harns., pp. 845-847 ; Ow, pp. 313-314.

 Frank, T.. M.. and Rodley. N., S.. "After Bangladesh: The Law of Humanitarian
Intervention by Military Foree”. {1973) 67 AJIL p. 275.. Harris. p. 847, Crawford. 1., The
Creation of States in Imernational Lew, Oxlord: 1979, pp. 170-173.

¥ The World Press proves how the Turkish Cypriots' human rights were violated by the Greek
Cypriots. Examples: "Bands of former EOKA members and other irregulars, in groups of
about a hundred usually led by police took part in the operation; 700 hostages. including
women and children. were seized in the northern suburbs. and Turks were murdered in their
homes™. (Nancy Crawshaw, in "The World Today", BBC, August, 1964.; "In a Greek raid on
a small Turkish village near Limasol, 36 people out of a population of 200 were killed. The
Greeks said that they had given orders to kill the nhabitants of the Turkish villages before the
Turkish forces arrived”. {The Washington Post, 23 July 1974).: "Members of the Greck
Cypriot National Guard were mercilessly murdering all the civilian men. women, and children
of the Turkish Cypriot villages and towns". {Reported by Kurt Lariken Correspondent of the
Die Welt Newspaper, 22 August. 19741 "Corpses of 88 Turkish Cypriots have been
discovercd on a rubbish heap, in Nicosia. The people had been gunned down by Greek
Cypriots and Greeks and before their murder they had been tied up with wire. The heads of
some of the corpses had been scvered from the bodies™. (Reported by CBS Television. 22
Aagust, 1974).; "The human mind cannot comprehend the butchery of the Greeks. In the
villages around the Famagusta region the Greek National Guard have displayed unsurpassed
examples of savagery. Entering Turkish homes. they ruthlessly rained bullets on women and
children. They cut the throats of many Turks®. (lnterview given by German Tourist. Mrs.
Ingried Habel. Broadcast by the Voice of Germany on 30 July, 1974).; and also see "Report
on Mass - Graves at Alox and Maratha". The Guardian, 21 August 1974.; "Bloodstained
Archbishop and his Savage Dogs of War". The Daily Sketch, [0 August 1964 "The UN
Must Act”. The Washington Post, 22 May 1964.; The London Times, 22 Fuly 1974.; Hionan
Rights in Cvpris. A Publication of the Turkish Cypriot Human Rights Committee. Nicosia
(Letkosa): Tezel Ofiset Press, 1979, Ball. G., The Past Has Another Pattern, (Memories.
Nonon and Co. 1982), pp. 341-347.
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With regard o the independence of the TRNC one more point which
should be noted is that the Turkish forces de not ake part in the
administration of the TRNC. On the other hand, there are also the Greek
forces in Southern Cyprus.™ This issue has never been criticised in terms of
the statehood und recognition of the Greek Cypriot government by the
international communily and international lawyers.™ As indicated above, the
TRNC was established as a result of evolutionary developments. Since 1963,
the Turkish Cypriot people have exercised their own governmental authority
and control over the territory of the TRNC.

In short. the TRNC has the criteria of statehood. In addition to the
traditional requirements of statehood in international law. some other criteria
such as permanence. willingness and ability to observe international law. a
certain degree of civilisation, legal order and sovereignty can be observed in
the TRNC's case. Although the TRNC possesses the criteria of statehood,
the UN and the international community (except Turkev) have not
recognised the TRNC as an independent State. The UN Security Council
Resolution of 541 (1983) of 18 November 1983 concluded that the
declaration of the TRNC was legally invalid and called upon all States not
to recognise lhe TRNC. The assessment of the UN Security Council
Resolution will be made below.

5. The TRNC and Recognition

Before cxamining the legal status of the TRNC as regard 1o its
recognition, some important facts which are arguable in imternational law
need to he explained. These are: "The Treaty of Guarantee and International
Law", "The Legality of the Turkish Intervention” and "The Right of the
Turkish Cypriot People to Self-Determination”.

5.1. The Treaty of Guarantee and International Law

The Treaty of Guarantee™ is one of the (treaties establishing the
Republic of Cyprus. It was signed by the UK, Greece, Turkey and the

™ According 1o the Foreign Affairs Commitice of the House of Commons Report of 7 May
1987 on Cyprus. 'UN estimates, conflirmed by British sources. suggest that there remain about
2.500 regular Greek troops (mainly officers and NCOs} in support of a Cypriot National
Guard of between 11000 and [2.000 men. In addition. there are a substantial number of
Greek Cypriot reservists. estimated at about 50,000 by the UN and about 60000 by the
Institute of Stratepic Studies'. (para. 58). the Tevel of Turkish troops was arpund 27,500 in
December 1986 and that the number of the Turkish Cypriot security force s generully
regarded 1o be about 4300 {para. 137).

# Necatigil. "The Cyprus Conflict”. p. 69.; Neeatigil, The Cypries Question. pp. 327-328,

* The full text of this treaty is available in N. Ertekun, The Cyprus Dispute.
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Republic of Cyprus. It consists of four substantive Articles. According to
Article I, the Republic of Cyprus accepted the obligation to maintain 'its
independence, lerritorial integrity and security, as well as respect for its
Constitution'. This Article also declared another obligation to the Republic
of Cyprus, which is not to participate in any political or economic union
with any State. In Article I, Greece, Turkey and the UK recognised and
guaranteed 'the independence, territorial integrity and security of the
Republic of Cyprus. and also the State of affairs established by the Basic
Articles of its Constitution'. Under Article III. the Republic of Cyprus,
Greece and Turkey undertook the obligation 'to respect the integrity of the
areas retained under United Kingdom sovereignty at the time of the
establishment of the Republic of Cyprus and guarantee the use and
enjoyment by the United Kingdom'. Lastly, according to Article IV, Greece,
Turkey and the UK were accepted as guarantor powers in the case of a
breach of the provisions of the treaty,

From the point of the principles of international law, Articles 2 (4) and
103 of the UN Charter reflect an arguable position with the Treaty of
Guarantee. Thus, the text of the Article needs to be examined. Tt states:

"In the event of a breach of the provisions of the present Treaty,
Greece, Turkey and the United Kingdom undertake to consult together with
respect to the representations or measures necessary to ensure observance of
those provisions.

In so far as commeon or concerted action may not prove possible, each
of the three gnaranteeing Powers reserves the right to take action with the
sole aim of re-establishing the state of affairs created by the present Treaty”.

When this Article is interpreted as authorising the use of force, an
argument relating to the Treaty of Guarantee arises, whereupon it is against
to the principles and purposes of the UN Charter (especially Articles 2 (4)
and 103) and to the principles of international law.”

Firstly, as regard to the peremptory norms (jits cogens) of international
law, the legality of the Treaty of Guarantee is arguable. As known from
Article 53 of the Vienna Convention on the Law of Treaties {1969) *a treaty
is void, if, at the time of its conclusion, it conflicts with a peremptory norm
of general international law. ...a peremptory norm of general international
law is a norm accepted and recognised by the international community of
States as a whole as a norm from which no derogation is permitted and

# Necatigil, The Cyprus Question. p. 116,



IS8 AKSAR Yil 2001

which can he madified only by a subsequent norm of general international
law having the same character’. On the other hand. Article 4 of the Law of
Treaties states that 'the Convention applies only to treatics which are
concluded by States after the entry ino force of the present Convention with
regard to such States’. This mecans that, the Vienna Convention has no
retroactive application. For this reason, it cannot apply to the Treaty of
Guarantee, which was signed in 1960. However, it is accepted that the
Vienna Convention on the Law or Treaties reflects the existing rules
(customary rules of international law).”” Thus, in this paper. the application
of the Law of Treaties ss assumed o the Treaty of Guarantee.

As indicated ubove, if a treaty is not in compliance with a peremptory
norm of intermational law it is void. Flowever, what the perempltory norms of
international law are. is not clear. Some suggested examples are: a treaty
providing an unlawful use of force contrary to the provisions of the Charter:
a treaty providing slave trade, piracy or genocide.” In this sense. use of foree
is not agminst the peremptory norms of international law. Since the Treaty of
Guarantee does not consist of unlawrul use of force, it cannot be suid to be
against the interpational law practice, and even to the peremptory norm of
international law.

Morcover, in the case of Cyprus. reasons for concluding of the Treaty
of Guaraniee und the circumstances under which it was signed should be
examined. There is no peremptory norm in international law prohibiting
intervention. according to a treaty to which the subject State is @ party.™ The
sovereignly of the Republic of Cyprus, in this context. is restricted, because
of the treaties establishing the State. The status of the British Sovereign Base
areas can be an another example o this restriction.

Sceondly, as regard to Article 2 (4) of the UN Charter, the Treaty of
Guarantee creates a number of difficult issues. It states: "All Members shall
refrain in their internationa] relations from the threat or use of force against
the territorial integrity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Nations".

The Greek Cypriot side argued that under Article 2 (4) of the Charter,
Turkey has no right to intervene in Cyprus according to the Treaty of
Guarantee. This is because, the UN Charter prohibils use of force.” Tn

Y bid, pp. 116-117.

“YBILC, 1906, 1L, pp. 247-248in D. ). Harris, Cuses und Materivls on hueriational Lavw, 4
th edn.. London: Sweet & Maxwell Press, 1991, p. 791.

* Necatigih. T Cypries Question. p. 118,

* Ehrlich. T.. fernational Crises and the Rofe of Law Cyprus 1938-7967. Oxlord, 1974, pp.
T6.77.
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contrast, the Turkish side urged that military intervention cannot be
considered to be against the territorial integrity or political independence of
Cyprus under Article IV of the Treaty of Guarantee, becaunse the aim of the
treaty as indicated in Articte 1 was 'to ensure the maintenance of its (the

[

Republic of Cyprus) independence. territorial integrity and security'.

Under these circumstances, the issue of whether a military intervention
can be in compliance with the Purposes of the United Nations should be
discussed. Reisman,” suggests that the use of force should not automatically
lead to accusations and that any action -coercive or otherwise- must be
assessed according to its positive and negative effects on an established
order” And he also suggests that "in the construction of Article 2 (4),
attention must always be given to the spirit of the Charter and not simply to
the letter of a particular provision".” When the history of Cyprus and the
sitvation after 1964 are taken into account, the importance of this opinion is
clearly realised with regard to the necessity of the use of force in certain
situations.

Moreover, while the Treaty of Guarantee is assessed as regard to Article
2 (4) of the UN Charter, at the same time, Articles 51 and 52 (1) of the
Charter should also be considered. Article 51 regulates the conditions of
seif-defence. Article 52 (1) acknowledges that 'the existence of regional
arrangements ot agencies for dealing with such matters relating to the
maintenance of international peace and security as are appropriate for
regional action’. The Charter does not preclude such arrangements or
agencies and their activities as long as they are consistent with the Purposes
and Principles of the UN. Under these regulations, the guarantor powers, in
the Treaty of Guarantee, can act as a 'regional arrangement’. In the case of
Cyprus, the Treaty of Guarantee provides a regional arrangement which
consists of the use of force in order to achieve its purposes whilst being
consistent with the Purposes and Principles of the UN.'™

Lastly, in this context, Article 103 of the UN Charter will be examined
relating to the Treaty of Guarantee. The Greek side frequently argued that
under Article 103 of the UN Charter, Article IV of the Treaty of Guarantee
was void. Article 103 of the Charter states that: "in the event of a conflict
between the obligations of the Members of the United Nations under the

¥ Necatigil, The Cyprus Question, p. 126.

“ Reisman. M.. N.. "Coercion and Sclf-Determination: Construing Charter Article 2 ()",
(1984) 78 AJIL p. 642.

* fbid. p. 643 . For oppesite opinion. see Schachter. Q.. "The Legality of Pro-Democratic
Invasion”, (1984) 78 AJIL pp. 645-650.

* Reisman. p. 645,

" Necatigil. The Cvprus Question, pp. 126-127.
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present Charter and thetr obligations under any other international
agreement, their obligations under the present Charter shall prevail”.
However, as mentioned above, the Repablic of Cyprus became a member of
the UN under the conditions of the rreaties estublishing this State. The
Treaty of Guarantee was one of these agreements. Until now, the UN
Security Council and the General Assembly have never declared that the
Treaty of Guarantee was void. Moreover, the Security Council in its
resolutions emphasised the permanent validity of the Treaty of Guurantee.
For example. resolution 333 of 20 July 1974 indicated this fact as follows:
“the necessity to restore the constitutional structure of the Republic of
Cyprus established and guaranteed by international agreements™. Finally,
one more point relating 1o Article 103 of the UN Charter which should be
noted is that even it the provisions of a treaty are in conflict wilth the
Charter, Article 103 of the Charter dees not invalidate it. From the
interpretation of Article 103, the result that that Treaty being void could
hardly be possible. Under the principles of the Charter, the treaty coniinues
to be in force. [n this sense, the questions of priority becomes important in

international law "™

5.2, The Legality of the Turkish Intervention

On 15 July 1974 the Greek Coup which was planned and directed from
Athens and executed by Greeks officers of the National Guard'™ on the
Island took place."™ The aim of the coup was to overthrow Archbishop
l\/lakarici)'sJ and then set up a new government which would unite Cyprus with
Greece.™

On 20 July 1974, Turkey invaced Cyprus in accordunce with the
principles of the Treaty of Guarantce (Article IV of this Treaty)."” The aim
of the Turkish intervention was to put an end to a take-over ol Cyprus by
Greece, to protect the Turkish Cypriot community'® and to re-establish the
state of affairs created by the agreemerts.'” Evriviades'™ assesses the Greek
Coup and the Turkish intervention - within the meaning of Article 111 of the

M thid. pp. 127-129.

2 The Nationu! Guard was sct up by Law No. 20 of 1964 of the Greck Cypriot House of
Representatives.

™ Polyviou. P.. G.. Cvprus Conflict and Negotigtion 1990-1980. London: Duckworth Press,
1980 p. 150,

™ Clerides, G .. Cyprrrs: My Depesition, Vol 11, Nicosia: 1990, p. 343,

" it p. 58,

" Necatigil. The Cupres Question, p.94.

"" Tamkoc, M.. The Turkish Cypriot State, London: K. Rustem & Brother. 1988, p. 105
After the 1974 Turkish intervention, this aim was not found possible. For the reasons. see
Necatigil, The Ceprus Question. p. 132

" Evriviades. M., "The Legal Dimensions of the Cyprus Conflict". (1973) 10 Texas
International Law Journal p. 227,
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Agreement for Application of the Treaty of Alliance - as follows: "...in 1974
the Cyprus independence and tersitorial integrity were being actively
threatened, and the July 15 coup was a manifestation of such threat... Turkey
correctly regarded the coup as tantamount to the de facto enosis and the
Greek involvement as a breach of the sine qua non of the 1960 agreements,
namely the prohibition of enosts (and partition) as embodied in Article I1I of
the Treaty of Guarantee... the coup constituted an 'indirect attack’. As such it

was also a violation of both the Treaties of Alliance and Guarantee".'"

As indicated above, the legal base for the Turkish intervention was the
Treaty of Guarantee. The position of this Treaty in international [aw was
examined earlier, but one point needs to be discussed in detail. The Greek
Cypriot side argued that under the Treaty of Guarantee, the right of military
intervenijon to the guarantor powers was not possible. It authorised merely
peaceful representation and intercession.'"" However, Article IV of the
Treaty states a 'right to take action'. Of course. the word "action” does not
qualify "military", but in this Treaty, Article IV (1} stipulates for
consultation ‘with respect to the representations or measures necessary to
ensure observance of those provisions'. In this paragraph, the word
'measures’ can consist of use of force as well as intercession. Moreover,
Article IV (2) of the Treaty makes the Turkish position stronger. This is
because, it gives a Tight to take action’ to the guaranteeing powers. If merely
untlateral intercession had been enough, there would not have been any
reason (o put the second paragraph of this Article into the Treaty.'"

As is well known from Article 31 (1) of the Vienna Convention on the
Law of Treaties (1969}, a treaty should "be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty
in their context and in the light of its object and purpose”. When the aim of
the Treaty of Guarantee (to forbid any political or economic union of Cyprus
within any State) and the history of Cyprus, since 1963, were taken into
account, it is understood that the most effective guarantee could be nothing
other than military intervention.'” Moreover, before the 1974 Turkish
intervention, the Turkish and British governments discussed the position of
Cyprus after the Greek Coup in London on 17 and 18 July. The Greek
government did not aitend, although she was invited. This fact proves that
Turkey did not invade Cyprus without the knowledge of other guarantor

'™ Evriviades, p. 262.

" Wippman. D.. "International Law and Ethnic Conflict on Cyprus", (1996) 3] Texas
International Law Journal pp. 153-156; Necatigil. The Cvprus Question. p. 129.

" Necatigil. The Cyprus Question, pp. 130-131.

" fhid. p. 131,
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powers. All the procedural and peaceful requirements were fulfilled by
Turkey.'"”

In addition to these facts, the 1974 Turkish intervention can be accepted
as a humanitarian intervention. The Turkish intervention also protected the
Greek Cypriots' human rights as well as Tuorkish Cypriots' human rights.
Oberling'™ verifies this point in the following: "In any case. the Turkish
intervention was perfectly legal, according to the Treaty of Guarantee of
1960. ... The Turkish intervention caused the collapse of the hated military
dictatorship in Greece and of the brutal Sampson regime in Cyprus.
Ironically. it also saved the lives of many Greek Cypriots and preserved the
independence of the Greek Cypriot State, Finally, it ushered in a period of
peace on the island which has lasted to this day”.

In conclusion. we can say that the Turkish intervention in Cyprus in
1974, under Article 1V of the Trealy of Guarantee. was in accordance with
the spirit of Article 2 (4) and 51 of the UN Charter and therefore was a legal

act.'™

5.3. The Right of the Turkish Cypriot People to Self-Determination

The principle of self-determination has two different meanings:
"ternal™ and "external” self determination. Internal self-determination
means 'the sovereign equality of existing states. and in particular the right of
a state to choose its own form of government."'® On the other hand. external
self-determination means 'the right of a people to decide its own future’.'"
Similarly, Akchurst defines bL]f determination as "the right of seli-
determination is the right of a people living in a territory to determine the
political and legal status of that territory, for example, by setting up a state
of their own or by choosing to become part of another state”"™ 1t can be
undersiood from these defmmons that the concept of self-determination of
peoples s a legal right and can be accepted as a jus cogens norm of
international law.""" The reason for this is that the right of peoples 1o self-

bt p. 130,

" Oberling. P.. Cyprus Yesterday and Today. an Updated Version of a Public Lecture Given
at the University of Texas at Austin on March 7. 1993, pp. 2-10.

U Tambkoc. p. ]ll]’

"o Ertekun. M., No and Neecatigil. Z.. M., The Right of the Turkish Cypriot People 1o Seli-
Deternination, L t.ﬂ\m.l 1996, p. 5.
"7 fhid,

" Akehurst, M. A Modern Introduction o international Law, 6th edition. London: Athen
and Llnwin Press. 1987, p. 290,

™ Brownhie. | .. Principles of Public Iternarional Law, 4th edition, Oxlord: Clarendon Press,
1990, p. 513,
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inati ital i : i gar an rights 5
determination has a vital importance with regard to the human rights norm
in internationat law,'™

There is no doubt about the importance of the right to self-
determination, but the content of this right is less clear. The content of self-
determination will not be discussed in this paper. However, in order to
understand the right of the Turkish Cypriot people to self-determination.
international instruments relating to the right to self-determination need to
be indicated.

One of the purposes of the UN, as indicated in Article 1 (2) of the UN
Charter, is 'to develop friendly relations among nations based on respect for
the principles of equal rights and self-determination of peoples. and to fake
other appropriate measures to strengthen universal peace'. Article 55 of the
UN Charter again refers to self-determination dealing with economic, and
social development and respect for human rights. The International
Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights, which were accepted by the General
Assembly of the UN on 16 December 1966, consist of similar Articles with
the UN Charter.

The Declaration of Principles of International Law Concerning Friendly
Relations and Co-operation Among States in Accordance with the Charter of
the United Nations (hereafter Declaration of Friendly Relations) adopted by
the General Assembly of the UN on 24 October 1970 regulates the principle
of equal rights and the right to self-determination of peoples. The Helsinki
Final Act of 1975 (the eight principle} deals with the same principle and also
ndicates respect for the territorial iniegrity of States.

While considering the principle of self-determination the other
principle -territorial integrity of States - should be respected. However, this
principle is dependent upon the condition whereby such a State has to be
'possessed of a government, representing the whole people belonging to the
territory without distinction as to race, creed or colour'. This condition is
clearly indicated in paragraph 7 of the Declaration of Friendly Relations.
The base for this condition is that the legitimacy of government has to come
from the consent of the governed."!

Taking into consideration the situation of Cyprus, the establishment of
the Republic of Cyprus was the exercise of seif-determination of the two

' Mullerson, R., Internationad Leve Rights and Politics Developments in Eastern Europe and
the CIS, London and New York: Routledge and LSE Press. 1994, p. 61.
"' Necatigil, "The Cyprus Conflict", p. 63, Ertekun and Necatigil. p. 10.
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communities -the Greek Cypriol communtty and the Turkish Cypriot
community-.""* This fact was described by British Colonial Secretary, Mr.
Lennox-Bovd m the following: "It will be the purpose of Her Majesty's
Government to cnsure that any exercise of self-determination should be
effected in such a manner that the Turkish-Cypriot community, no less than
the Greek Cypriot community, shall, in the special circumstances of Cyprus,

)2

be given Ireedom to decide for themselves their future status”.

As indicated earfier, the Republic of Cyprus was destroyved by the
Greek Cypriots after only  three years of its establishment. The Basic
Articles of the 1960 Constitution were changed. The Turkish members of the
Government of the Republic of Cyprus were forced to leave their olfices.
After 1963-1964, the Republic of Cyprus was replaced by two governments.
Since that time. the Greek Cypriol government has not exercised any
sovereign rights over the Turkish Cypriot community. In this sense, the
establishment of & new State by the Turkish Cypriots cannot be in conflict
wilh the principle of respecting the teritorial integrity of States conlained in
paragraph 7 of the Declaration of Frizndly Relations on the ground that the
Greek Cypriot government does not represent the Turkish Cypriot
communily and does not have the consent of the Turkish Cypriots. Until
1975, the Turkish Cypriots were zoverned by their own zutonomous
administration. On 13 February 1975, the Turkish Federated State of Cyprus
{(TFSC) was established. Finally, on 15 November 1983 the TRNC wus set
up by the unanimous vote of the Legislative Assembly of the TFSC. It was
the result of political and administrative evoluation and also the exercise of
the right (o self-determination coniained in the UN Charter, the 1970
Declaration of Fricndly Relations and the 1975 Helsinki Final Act."™

[r addition to these facts, two more points should be examined in the
case of Cyprus, Firstly, the Greek Cypriot government arsues that the
Turkish Cypriots are not a 'people’, they are a 'minority’, thus they are not
entitled 1o exercise the right to seli-determination.'” This argument does not
reflect the reality of the sitwation (the reasons for this were explained above)
and the UN resolutions refer to the eguality of the two communities in order
to achieve a settlement in the Cyprus problem. The Security Council
Resolution 367 of 12 March 1975 and resolution 649 of 12 March 1990 e
just two examples proving that the Turkish Cypriots are not a 'minority’ in
Cyprus."™ Without accepting the TRNC and the right to self-determination

2 Necatigil, "The Cyprus Conflict”. p. 63. Nezatigil. The Cyprus Question, p. 222.

' Statement in the House of Commons, 19 Desember 1956,

" Leigh, pp. 50-53. Necatigil. "The Cyprus Conflict”. p. 64.; Ertekun and Neeatigil. p. 27.
2 Necatigil, The Cyvprus Question, p. 221

'* Necatigil. "The Cyprus Conflict”, pp. 64-65.
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for the Turkish Cypriots, how can a federation - which is the only way to
achieve a final settlement - be formed?'”’

Secondly, the argument that the right to self-determination cannot be
applied any more because the principle only applies to peoples under
colonial rule. The resolutions of the General Assembly relating to the
Palestinians and the inhabitants of South Africa'™ along with the most recent
events in Eastern Europe and the dissolution of the Soviet Union have
proved that the right to self-determination does not only apply to peoples
under colonial rule and also that "it is an ongoing right of peoples".'”
Moreover, when the recent history of Cyprus is examined, it can be seen that
the position of the Turkish Cypriots between 1964 and 1974 was not
ditferent from the position of the Palestinians. Thus, recognising the Greek
Cypriot government as a legitimate government of Cyprus and denying the
Turkish Cypriots' the right to self-determination are violations of
international law obligations.""

5.4. The Assessment of the Recognition of the TRNC

Even though the TRNC meets the requirements of statehood with
regard to international law it has stiil not been recognised by the
international community (except Turkey). The most important reason for the
act of recognition is that it is considered as a political act of States. States
prefer not to recognise a new State if 1t is not in their interest to do so. When
the TRNC was established, only Turkey recognised this State. Pakistan and
Bangladesh also wanted to recognise the TRNC, but they were persuaded by
the US Government not to recognise this new entity. If these two States had
reccl)iglnised the TRNC, the US aid to these countries would have been cut
off.

Furthermore, the UN Organisation did not recognise the TRNC as an
independent State. It in this regard, always follows new developments far
from the realities of the world. For example, China for thirty years, East
Germany for twenty-five years and Bangladesh for four years were not
recognised. In the case of Cyprus, the UN and international community has
continued to recognise the Greek Cypriot government as the legitimate
government of Cyprus. In fact, The Republic of Cyprus has not existed since

"7 Oberling, p. 14.

"% Akehurst, p. 296.; Tamkoc, p. 136.

' Mullerson, p. 9%.

0 Tamkoc, p. 136.

" Necatigil, The Cyprus Question, p. 329.
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December 1963. The Turkish Cypriots and the TRNC have been deliberately

ignored *

The UN Security Council Resolution 541 (1983) of 18 November 1983
was taken after the proclamatior of the TRNC. The Security Council
considered that the Declaration of Independence was "incompatible with the
1960 Treaty concerning the establishment of the Republic of Cyprus and the
1960 Treaty of Guaraniee”, deplored "the declaration of the Turkish Cypriot
authoritics of the purported secession of part of the Republic of Cyprus™, and
concluded that the Declaration was "legally imvalid and calls for its
withdrawal” and called upon “ali states not to recognise any Cypriot state
other than the Republic of Cyprus”.

This reselution can be strongly eriricised for the following reasons:

Firstly, the Declaration was Jound to be incompatible with the 1960
Treaty ol Establishment and the Treaty of Guarantee. As is known, the
Repubiic of Cyprus was created as a result of the three treatics. Under these
treaties, it is obvious that the establishment of the TRNC as an independent
State 15 nol consistent with that structure. However, when the reselution was
taken. the Basic Structure and the 1960 Constitution had not been in
operation for 20 years, {since [963-64). This was because, the Greek Cypriot
community had excluded the Turkish Cypriot community [rom the
administration. This does not mean that the 1960 Treaty of Establishment
and the Treaty of Guarantee were no fonger in force in [983. While the
Security Council indicated the importance of these Treaties, in the case of
the establishment of the TRNC, it has not taken the same allitude with
respect 1o the conduct of the Greek Cypriot community. The Security
Council should have shown the same importance in assessing the
compatibility of the Greek Cypriot community with these treaties. In this
respect, the Security Council had failed. Without having lound that the
Greek Cypriet community had been "incompatible with the 1960 Structure
of Cyprus". it should not have found that the Declaration of the TRNC was
"incompatible” with the Treaties.'

Secondly. the Security Council accepted that the establishment of the
TRNC was "legally invalid". This assessment creates a question which s,
according 10 what faw, is this legality to be determined? Possible candidates

B thid., For the teasons, see Tamkoe. pp. 136-137.: For the practice of the LN, see Frank. T..
M. "OF Goats and Cuamels: |s There a Double Standard at the United Nations?". t 1984y 78
AJILp. 811

" Opinion of Mr. E, Lauterpacht. CBE. OC on the Status of the two communitics in Cyprus.
1t has been filed us a UN document, bearing reference: A/44/968, S/21463 (1990), (paras, 37-
44y Neeatigl, "The Cyprus Conflict", p. 71.
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are the constitutional taw of Cyprus and internationat law. Without taking
into accounnt the legal validity of the conduct of the Greek Cypriot
community, the legal validity of the conduct of the Turkish Cypriot
community cannot be assessed. Both communities should be treated with the
principle of equality. Being a numerical majority in Cyprus does not give a
right to the Greek Cypriots to reject the obligations under the 1960
Constitution and it cannot create inequality of obligation. The 1960 Structure
of Cyprus consists of regulations relating to the political act of distributing
power and positions in the administration."™ In short, the legal status of the
TRNC should not be seen as an illegal entity in international law, since the
Republic of Cyprus had already been destroyed by the Greek Cypriots. The
establishment of the TRNC was the natural result of this destruction.

Thirdly, while the UN Security Council considered that the
establishment of the TRNC was illegal and invalid and also called upen all
States not to recognise the TRNC. it was acting ir a judicial capacity. Under
the regulations of the UN, the Security Councii cannot act as a judicial body.
The International Court of Justice is the judicial organ of the UN. For these
reasons, the Security Council should not have determined whether the
establishment of the TRNC was legally valid or not.'*

In addition to the UN Security Council reselution, another factor
preventing the recognition of the TRNC has been the intercommunal
negotiations. These negotiations still continue although many States suppose
that the recognition of the TRNC could badly affect these intercommunal
negotiations.””

On the other hand. it should also be noted that the view of the UN
organs considering the recognition of the TRNC is not in compliance with
each other. The best example of proving this fact is that the UN Industrial
Development Organisation's (UNIDQO) trade section has accepted the TRNC
as an "official member" of the association. The trade section's guide book
mentions "the TRNC as well as Turkey as a member" In addition to Turkey's
recognition, being a member of an international organisation such as
UNIDO can be seen as a first step towards legal recognition of the TRNC."”’

'* The opinion of Lauterpacht, paras. 45-47.

" The opinion of Lautcrpacht, paras. 51-52.; Necatigil, "The Cyprus Conflict", pp. 71-72.
B Necatigil. The Cvprus Question. pp. 329-330.

17 v egal Recognition for TRNC". The Turkish Daily News (12 July 1997).
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6. The TRNC and the European Court of Human Rights

As o natugal result of the UN Security Council Resolution, the ECHR,
in its judgements relating to the Nortiern Cyprus, did not accept the TRNC
as an independent State. The case of Loizidou v. Turkey'™ clearly retlects
this attitude. In this instance, the applicant, Mrs. Loizidou, complained that
her arrest, detention by the Turkish Cypriot administration and the refusal of
access 1o her property, situated in Northern Cyprus were a vielation of the
European Convention of Human Rights (para. 26). Article 139 (1) (b) of the
TRNC Constitution was the base for this case. [t states: "... situated within
the boundarics of the TRNC on 15 November 1983, shall be the property of
the TRNC notwithstanding the fact that they are not so registered in the
books of the Land Registry Office: and the Land Registry Office shali be
amended accordingly”. The ECHR in its decision held that Turkey was
responsible for the sitwation of Cyprus on the ground that Turkey invaded
Cyprus in 1974, and after that time, the Greek Cypriots could nol get access
to their property situated in Northern Cyprus."*

In the recent case, Case of Cyprus v. Turkey,' which was brought by
the Greek Cypriot Administration against Turkey before the ECHR, the
Court followed the reasoning of the majority in the Loizidon case and tound
Turkey guilty of human rights violations of the Greek Cypriot people living
in the northern part of the Island before the Turkish military imvention took
place in 1974. Among others, Turkey was found responsible for: failing to
investigate the deaths of roughly .500 people who disappeared in the
military invasion.""' inhuman treatment of the families of missing Greek
Cypriots."" denying some 180.000 Greek Cypriots the right to return to their
homes."™ failure to compensate for loss of property,'” and interference with
freedom of religion.'” In line with the Loizidon judgement, the legal base for
finding Turkey responsible lied on the fact that she exercised effective
overall control over northern Cyprus through its military presence there "™

W Loizidon v, Turkey Case is available at: huip/iwww cyprus.com.cyfonmerits. htm.; and also
see Loizidou v, Turkey (19953 20 EHRE 9% and Cypriy v. Turkev (19973 23 EHRR 244
18.12.1996 duted judgment of the ECHR on the Case of Loizidow v. Turkey is published in
ECHR Reports 1996-V1.

" Leizidiou v. Trrkev. paras. 60-64. For the opinion challenging the dearsion of the ECHR.
see Neeatigil. M. Z. "Jadgement of the European Court of Human Rights in the Loizidou
Caser A Critical Exanination™. (1999) 4 Perceptions. Journal of International Alfuirs p. 139
In this context, dlso see Ertekun. MN.M. “The Loizidou Case: A Miscarriage ol Justice™,
(1999) 4 Perceptions. Journal of Tnternational Affairs p. 143.

W Case of Cyprus v Turkey, Judgment, 10.02.2001.

" Case of Cypros v, Turkev, para. 136,

M Ihvief. para. 158,

5 bid. para. 189,

1 jbid. para. 194,

W bid, para. 246,

M ghid. paras. 76, 80 Loizidon v. Turkey. pard. 56.
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Non-recognition of the TRNC as an independent Siate by the international
community, the resolutions adopted by the UN Security Council and the
Council of Europe’s Committee of Ministers in this regard were also taken
into consideration by the ECHR to justify its findings.'"

The decisions of the ECHR can be strongly criticised for the following
reasons:

Firstly, Turkey's notification relating to the Article 25 of the
Convention should have been carefully assessed. It provides that "[tlhe
recognition of the right of petition extends only to allegations concerning
acts or omissions of public authorities in Turkey performed within the
boundaries of the territory to which the Constitution of the Republic of
Turkey is applicable”". Under this reservation, the case did not concern the
acts and omissions of Turkey. The TRNC is an independent State and as
such, how can Turkey be found responsible for the Cyprus situation? Also,
Turkey does not exercise any sovereign rights over the territory of the
TRNC. Is it possible for Turkey to be assumed to exercise jurisdiction within
the TRNC which has declared its independence?™ Even if the TRNC is not
recognised by the international community, it is possible to bring an action
against the TRNC since it has intemational personality and is entitled to the
rights and duties of international law."”” The practice of the international
community confirms this fact. For example, in the Tinoco Arbitrarion (Great
Britain v. Costa Rica),™ although Great Britain did not recognise Costa
Rica, she made claims against this State. In this arbitration, the arbiter, Judge
Thaft held that if an unrecognised body was effective, it was bound by its
duties and could be faced with international claims. Similarly, the UK
claimed compensation from the unrecognised Taiwan Government
(Formosa: Chinese Nationalist Authorities) for damage done to British
vessels by Nationalist Forces based in Formosa in 1957.""' By virtue of this
practice in international law, Mrs. Loizidou could have brought her action
against the TRNC, but not against Turkey. The view taken by the ECHR in
the Case of Cyprus v. Turkey supports this point and it will be discussed
below.

Secondly, concerning the Cyprus issue, Turkey Is not solely responsible
for the current situation in the Island. The UNFICYP has been settled in

Y7 Lotzidow v. Turkey, paras. 18, 40.;, Case of Cyprus v. Turkey, paras. 60-61,

"¢ Necatigil, Z., M.. "Human Rights in Cyprus”, {Autumn 1991) Turkish Review - Quarterly
Digest, pp. 19-22.; Ertekun, “The Loizidou Case...”, p. 146.

" Dixon, p. 112

™ Tinoco Arbitration (Great Britain v. Costa Rica), (1923) | RIAA 369.

' Lauterpacht, E.. “The Contemporary Practice of the United Kingdom in the Field of
International Law- Survey and Comment, [V", (1957} 6 [CLQ pp. 507-508.
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Cyprus since 1964, The dissenting opinion of Judge Bernhardt joined by
Judge Lopes Rocha in the Loizidou case explains this fact as follows: " itis
the existence ol the factual borderline, protected by forces under United
Nations command, which makes it impossible for Greek Cypriols o visil
and to stay in their homes and on their property in the northern part ol the
island. The presence of Turkish troops and Turkey's support of the "TRNC"
are important factors in the existing sitvation; but I feel unabie to base a
judgement of the European Court of Human Rights exclusively on the
assumption that the Turkish presence is illegal and that Turkey is therefore
responsible Tor more or less everything that happens in Northern Cyprus"."™
Simifarly. the Turkish Cypriots "are prevented from visiting and occupying
their property in southern Cyprus. It might even concern citizens of third
countries who are prevented from travelling to places where they have

1533

property and houses”.™

Thirdly. although the Court in the Leoizidow case accepted the legitimacy
of certain leval arrangements and transactions,”™ Article 159 (1) (b) of the
TRNC Constitution was not accepted as legally valid. The reason for this
practice is not clear. Judge Pettiti, in his dissenting opinion, describes this
issve in the following ferms: "... the Court accepted the validity of measures
adopted by the TRNC authorities in the field of civil law, private luw and the
registration of births, deaths and marriages, without specifying what reasons
for distinguishing between these branches of law and the law governing the
usc of property justified its deciston”. In contrast to this decision, the ECHR
in the Case of Cyprus v. Turkey did not deploy the same view and held that
“remedies availuble in the “TRNC™ may be regarded as “domestic remedies™
of the respondent State™.'™ In other words, Article 159 of the TRNC
Constitution governing the use of property was considered as legally valid.'™
Furthermore, the legality of the courts of the TRNC for the purposes of
adjudicating “civil rights and obligations™ is “considered to be “established
by law™ wilh reference to the “constitutional and legal basis™ on which they
operate”™™ by the ECHR. While referring to these facts, the ECHR also
indicates that this way of implementing international taw rules does not
mean that the Court recognises the TRNC's claim to statehood."™As can be
inferred from the rulings of the ECHR, it 1s clear that the decisions of the

*! Dissenting Opinion of Judge Bernhardl joined by Judge Lopes Rocha, para. 3. Dissenting
Opinion of Judge Pettiti also shares the same view,

" Bissenting Opinion of Judge Goleuklu, para. 4.

" Loizidot v Tirkey, para. 45.

" Case of Cyprus v. Turkey, para. 102, Ln this context. see Stephen. M. “European Court of
Human Rights Cuse of Cxpris v, Turkey: A Critical Analysis™, (2001) 6 Perceptions, Journal
of International Aflairs pp. 126-128.

P hief. para. 89,

" Ihid, para. 237,

" Ibid. para. 234.
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Court are not in compliance with each other. From the point of view of
international law, the approach taken by the Court in the Case of Cyvprus v.
Turkey with regard to the acceptance of the remedies available in the TRNC
and the legality of the courts of the TRNC should be interpreted as accepting
the real situation in the Island and confirming the legal status of the TRNC
as an independent State. Although the Court repeats, throughout its decision,
that the TRNC is not an independent State and not recognised by the
international community the way it deployed in the case does not support its
justification.” As having been mentioned above, the recognition of States is
a political act and it does not affect the statehood of an entity in international
law. The important thing is that whether the entity in question has necessary
criterion to be regarded as an independent State. There is no doubt that the
TRNC has all qualifications in this respect. The practice of the UK is an
example of proving this fact; the effective nature of the administration in the
nerthern part of Cyprus has been recognised in various decisions in the UK
despite the fact that it was not recognised by the UK Government, Examples
of such cases are, Hesperides Hotels Lid and another v. Aegean Turkish
Holidays Ltd and another” Polly Peck International plc v. Nadir and
others’™ and R v. The Minister of Agriculture."” In the Hesperides Case,
Lord Denning MR assessed the administration in Northern Cyprus as
follows: "There is an effective administration in northern Cyprus which
made laws governing the day to day lives of the people. According to these
laws, the people who have occupied these hotels m Kyrenia are not
trespassers. They are not occupying them unlawfully. They are occupying
them by virtue of a lease granted to them under the laws or by virtue of
requisitions made by the existing administration. If an action were brought
in the courts of this northern part, alleging trespass to land or to goods, it
would be bound to fail. It follows inexorably that their conduct cannot be
made the subject of a suit in England".'® This statement was made at the
time of the Turkish Federated State of Cyprus Government. (As was
previously mentioned, the TRNC was not established until on 15 November
1983). The other mentioned cases above confirmed this view '

Fourthly, the ECHR does not give sufficient weight to the causes and
effects of the evenis which occurred in Cyprus between 1963 and 1974,

' In this sense, see Partly Dissenting Opinion of Judge Palm joined by Judges Jungwiert,
Levits, Pantiru, Kovler and Marcus-Helmons in the Case of Cyprus v. Turkey.

" Hesperides Hotels Lid and another v. Aegean Turkish Holidavs Lid and another [1978] 1
All ER 277 (1977) 3 WLR 656.; Merrills. )., G.. "Trespass to Foreign Land". (1979} 28
ICLQ pp. 523-525.; Warbrick, C.. "The New British Policy on Recognition of the
Governments”, (1981} 30 JICLQ pp. 582, 585-590.

" Pally Peck Internarional plc v. Nadir and others, [1992)4 All ER 769.

'’ Not reported. but available in Dixon, pp. 116, 122-123,

" [1978]1 1 ANER p. 285.

" Pofly Peck hnternational ple v. Nadir and others |1992] 4 Al ER p. 773.; For the other
case, see Dixon pp. 116, 122-123,
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moreover 1o the developments since the military intervention of Turkey.'™

The judgements of the Court does not deal wilh the legality of the
intervention of Turkish forces m northern Cyprus, which should have been
the muain issue to deliver any judgement finding Turkey responsible Tor the
current situation. As the nternational practice confirms, the Turkish military
intervention was lawiui and it cannot be seen as aggression in international
law."™ To regard the decisions of the ECHR as consistent with the rules of
international law, the judgements should have taken into account the Frealy
of Guarantee," as one of its consequences the Turkish intervention'™ and
the right of the Turkish Cypriot people to self determination.'” Any
Judgement ignoring these principies of international law in relation w the
Cyprus problem must be considered as politically motivated rather than
being legal.

Lastly. the view taken by the ECHR in the Case of Denizof and Others
v. Cypris”™ should be noted here. In this judgement, the Court docs not
again give uany weight to the events and factors that is to say that the Turkish
Cypriol people cither living i the southern part of the Island or crossing
from the north 1o the south in order to work there are the victim of unlawiul
and arbitrary arrest and detention, victim of inhuman treatment. and of being
subject to torture and killings by unknown persons. The only reason to face
with such treatment is the ethnic origin of the Turkish Cypriot people. The
ECHR tn its judgement does not even imply the existence of such situations.
In the view of the Court, the Turkish Cypriot people tiving m the south and
in the north arc the citizens of the Greek Cypriot administration. and the
apphicants faced with the inhuman teatment, unlawfui and arbitrary arrest
and detention. violations of freedom of movements. By applving this
understanding into the case, the Greex Cypriot administration is found guilty
of human rights violations. In other words, everything was taken into
account as if they occurred in one of democratic societies of the world. It
does not Took at the fact that the Turkish Cypriots living in the south are
subject to discriminatory acts just because of their ethnic origins. In this
sense, when the judgements of the ECHR, Loizidon v. Turkey, Case of
Cypruy v. Tirkey on the one hand, Case of Denizet and Others v. Cyprus on
the other hand are carefully examined, the international community can
witness the one sided application of the rules of international law, Such

"* Partly Dissenting Opinion of Judge Fuad, ‘Case of Cyprus v. Turkey), para. 2.; Stephen. p.
127.

0 fhid. para. 5,

“" See the explanation made under the title of “The Treaty of Guarantee and International
Law™ aborve

" See the exphmation made under the citle of “The Legality of the Turkish Intervention™
above,

" See the caplanation made under the title ol “The Right of the Turkish Cypriot People W
Seli-Determination”™ above,

M Case of Benizel and Others v. Cyprus. (Judgment). 23052001,
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understanding, which ignores the TRNC and its people. and its application
by the ECHR in this direction may damage the credibility of the Court.

7. Conclusions

As having been mentioned in this paper, since 1963 there has not been a
State representing the whole island of Cyprus. The Republic of Cyprus,
which was established under the three multilateral treaties (the Treaty of
Establishment, the Treaty of Guarantee and the Treaty of Alliance), lasted
for only three years after its establishment. The two separate administrations,
the Greek Cypriot and the Turkish Cypriot administration, have replaced the
Republic of Cyprus. However. the international community has continued to
recognise the Greek Cypriot government as the legitimate government of
Cyprus. Under these conditions, the Turkish Cypriots had 10 establish their
own states. The Declaration of the TRNC on November 1983 was a natural
result of the process of the separate political identification of the Turkish
Cypriot community.

When the recent history of Cyprus is examined it can clearly be seen
that the legal status of the TRNC is not any less legal than its Greck Cypriot
counterpart with regard to its statehood and recognition in international law.
The traditional requirements of statehood contained in the Montevideo
Convention on the Rights and Duties of States (1933) - which are. a
permanent population, a defined territory, an effective government and a
capacity to enter into relations with other States (independence) - all exist in
the case of the TRNC. An entity which satisfies these conditions is accepted
as a State whether its statehood is recognised by the international community
or not. Recognition does not affect the concept of statehood according to the
declaratory theory which is supported by the major jurists and international
practice. The most recent practices of States, in the recognition of the former
republics of the Soviet Union and Yugoslavia are proof of the fact that
recognition is seen as a pelitical act of the executive branches of States
rather than a legal concept.

Any international organisation dealing with the Cyprus problem should
bear in mind the aforementioned facts. In this sense, the ECHR should have
taken into account the realities of the Cyprus issue in its decisions on the
Loizidon v. Turkey, Case of Cyprus v. Turkey and Case of Denizci ard
Others v. Cyprus. Any juodgement ignoring the legality of the Turkish
intervention, statehood of the TRNC, in other words, the realities of the
Island, should be considered as politically motivated rather than being legal
in international law. Any judgement accepting the Greek Cypriot
administration as representing the whole island of Cyprus on the one hand
and ignoring the TRNC and its people on the other hand cannot be justified
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in any international law ground. Sincz the ECHR does not give any weight
to the facts which we indicated in this paper its judgements cannot be
considered as in compliance with the rules of internatienal law and in
particular, with the Treaties that gave birth to the Republic of Cyprus. The
approach taken by the ECHR may also damage the credibility of such an
infernational institution that delivers landmark decisions in relation to the
vielations of human rights.

Lastly. it should alse be noted that if the ECHR continues to deliver its
judgements in the same vein, it does not help to the Cypriot people, either
Greek or Turkish origin, to reach a final settlement of the Cyprus problem.
The view deployed by the Court makes even more difficult to keep both
communities in the same negotiation table to find a peaceful solution to the
issue. The international community wants to see the Cyprus problem solved
and became the whole island as a member of the EU. The ECHR should
have also tuken this factor into its account before delivering its judgements
concerning the Cyprus case.

Lolbo A 1 i g " e R T N L R L e




